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UTAH COURT OF APPEALS

NUPETCO ASSOCIATES, a Utah
Limited Partnership,

Case No. 890474-CA

Plaintiff,
District Court No. C83-5680
v.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership.

Category No. 14b

Defendants.
ADDENDUM TO
REPLY BRIEF OF RESPONDENT
NUPETCO ASSOCIATES
APPEAL FROM SUMMARY JUDGMENT IN FAVOR OF
NUPETCO ASSOCIATES IN THE THIRD JUDICIAL
DISTRICT COURT IN AND FOR SALT LAKE COUNTY,
STATE OF UTAH, HONORABLE SCOTT DANIELS

Ralph C. Petty
Attorney for Plaintiff-Respondent
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Phone (801) 531-6686
John C. Green
Kim M. Luhn
GUSTIN, GREEN, STEGALL & LIAPIS
Attorneys for Defendant-Appellant
Leland A. Martineau
Third Floor, New York Building
48 Post Office Place
Salt Lake City, Utah 84101
Phone: (801) 532-6996
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John T. Caine of
RICHARDS, CAINE & RICHARDS
Attorneys for Plaintiffs
2568 Washington Boulevard
Ogden, Utah 84401
Telephone: 393-5367
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M . I I X O N H i t ^ j CLERK

IN THE DISTRICT COURT
COUNTY OF SALT LAKE, STATE OF UTAH
MICHAEL W. STRAND and
MLK INVESTMENTS, a
Partnership,

COMPLAINT

Civil NO.-C835680

Plaintiffs,
vs.

LELAND A. MARTINEAU,
CHARLES WATERS, MAGIC
VALLEY MOTORS, INC.,
and MAGIC VALLEY
PROPERTIES, a
Partnership,
Defendants.
Come now the plaintiffs above named by and through their
attorney, John T. Caine, and for their cause of action against
the above named defendants, complain and allege as follows:
1.
of Utah.

That plaintiffs are residents of Davis County, State
That defendant, Martineau, is a resident of Salt Lake

County, State of Utah; defendant, Waters, is a resident of the
State of Idaho; defendant, Magic Valley Properties, is a
partnership consisting of Martineau and Waters; defendant, Magic
Valley Motors, Inc., is an Idaho corporation in the business of
selling automobiles.

That the agreement that serves as the

basis for this action was entered into in the State of Utah, and
eXDresslv
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i n n oA

-1 r*

+- -i /~v»~»

••>•»-»

*-1-k -

-2-

and the parties hereto, and the action exceeds $5,000 exclusive
of costs, therefore, this court is a court of competent
jurisdiction.
FIRST CAUSE OF ACTION
2.

That on or about November 5, 1979, plaintiffs entered

into a written agreement with the defendants, Martineau and
Waters, wherein plaintiffs would loan monies to the defendants
to enable them to operate their business, Magic Valley Motors.
A copy of a written agreement is attached hereto and marked as
Exhibit

f, ff

A , and by this reference, makes same a part hereof.

Plaintiff further alleges that he signed this agreement without
the deleted paragraphs, and that the original is in the possession
of the defendant, Martineau.
3.

That in accordance with the above referenced agreement,

the plaintiffs loaned in excess of $427,989.25, with interest
thereon at 15%.
4.

That numerous demands have been made by plaintiffs for

repayment of said loan and defendants have refused to repay any
amounts.
5.

That defendants1 actions constitute a breach of

contract and plaintiffs are entitled to damages for said breach
in the total amount of the loan plus 157o interest, from November
5, 1979, to the present.
SECOND CAUSE OF ACTION
6.

Plaintiffs incorporate paragraphs 1 through 5 above

herein, and by this reference, makes same a part hereof.
7.

That defendants1 conduct above described has unjustly

-3-

enriched them to the detriment of and at the expense of the
plaintiffs in an amount in excess of $427,989.25.
THIRD CAUSE OF ACTION
8.

Plaintiffs incorporate paragraphs 1 through 7 above

herein, and by this reference, makes same a part hereof.
9.

That defendants1 actions constitute an unlawful

conversion of plaintiffs1 property to their own use to the
detriment of the plaintiffs, and that said conversion is willful,
wanton and deliberate, and is in the amount of $427,989.25
WHEREFORE, plaintiff prays for relief as follows:
1.

For the amount of $427,989.25 and any excesses to be

proven at time of trial.
2.

For the amount of 157Q interest on the amount owed from

November 5, 1979 to present.
3.

For attorney's fees and costs incurred in this matter.

4.

For such other and further relief as the court may

deem just and proper iryjzne
DATED this ^ V Y ^ y

premises.
of July, 1983.

MICHAEL W. STRAND, Plaintiff

By:

' f ^% : ^ _ ^ > '/7l

MLK INVESTMENTS by Michael W. Stran
Plainti

Attorney for Plaintiffs

19 I! 09 W W
CARMAN E.

^JL?&a^

KIPP

KIPP and CHRISTIAN PC

ATTORNEYS FOR D e f e n d a n t
600

Martineau

COMMERCIAL C L U B B U I L D I N G

SALT LAKE CITY, UTAH 84111
(801) 521-3773

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo
ANSWER AND COUNTERCLAIM

MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,
Plaintiffs,
vs.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTITIES, a partnership,

Civil No. C 83-5680

Defendants.
-000O000-

Answering plaintiffs' Complaint, defendant admits, alleges
and denies as follows:
FIRST DEFENSE
That plaintiffs' Complaint fails to state a claim or claims
upon which relief can be granted.
SECOND DEFENSE
1.

Answering paragraph 1 of plaintiffs' Complaint, defen-

dant alleges as follows:
A.

That he does not know the residence of plaintiffs.

B.

That Martineau is a resident of Salt Lake County.

C.

That Waters is a resident of the State of Idaho.

D.

That Magic Valley Properties is a partnership in
which there is some dispute as to the identity and
interests of various persons as partners or otherwise.

E.

That Magic Valley Motors, Inc. is an Idaho corporation in the business of selling automobiles.

F.

That this Court has jurisdiction of this case.
FIRST CAUSE OF ACTION

1.

Answering the allegations of paragraphs 2 through 5 of

plaintiffs1 First Cause of Action, defendant admits that certain
business transactions took place involving the parties relating
to certain real property in the conduct of an automobile dealership business in the State of Idaho, and denies each and every other
allegation contained therein, specifically denies that a written
agreement was ever executed by or binding upon all parties, and
specifically denies that defendants or any of them are in any way
indebted to plaintiffs or either of them.
SECOND CAUSE OF ACTION
1.

Incorporates the foregoing allegations of this Answer as

though fully set forth herein.
2.

Denies

the allegations of paragraph 7 of plaintiffs1 Second

Cause of Action and each of them.
THIRD CAUSE OF ACTION
1.

Incorporates the foregoing allegations of this Answer as

though fully set forth herein.
2.

Denies the allegations of paragraph 9 of plaintiffs1 Third

Cause of Action and each of them.
THIRD DEFENSE
As a separate and affirmative defense, defandant alleges that
plaintiffs are indebted to one or more of the defendants in
amounts exceeding any claims which they may lawfully assert in
this proceeding, and that defendants are therefore entitled to a
determination of the sums owing, appropriate credit to be granted
by the Court, and for judgment of no cause of action on plaintiffs1
Complaint.

and CHRISTIAN PC
TORNEYS AT LAW
OO COMMERCIAL
CLUB BUILDING
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COUNTERCLAIM
For Counterclaim, defendant Leland A. Martineau alleges as
follows:
1.

Incorporates the allegations of paragraph 1 of plaintiffs1

Compalint as though fully set forth herein.
2.

Alleges that this defendant performed a variety of account-

ing, audit and financial services for plaintiffs and each of them
at their specific request and order, that the services were of
value and were professionally accomplished to the benefit of
plaintiffs, and that despite demands, payment therefor has not
been made by plaintiff and that plaintiffs are indebted to defendants in the approximate sum of $250,000.00, the exact amount of
which will be determined by evidence and accounting materials
furnished at the time of trial, together with interest.
THEREFORE, defendant prays Judgment as follows:
1.

For no cause of action on plaintiffs1 Complaint;

2.

For Judgment on the Counterclaim of defendant Leland A.

Martineau for the sum of approximately $250,000.00, the exact
amount to be in conformity with the evidence and accounting
materials presented at the time of trial, together with interest
thereon at the lawful rate.
3. For the cost of this proceeding.
4. For such other and further relief as may seem proper to the
Court.
DATED this 18th day of August, 1983.
KIPP AND CHRISTIAN,/P. C,

/Wfr
E. ""KIPP
Attorney for Defendant
A. Martineau

and CHRISTIAN PC
TORNEYS AT LAW
OO COMMERCIAL
:LUB BUILDING
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eland

CERTIFICATE OF MAILING
I hereby certify that a copy of the foregoing Answer and
Counterclaim was mailed, postage prepaid, this 18th day of
August, 1983 to the following:

John T. Caine, Esq.
RICHARDS, CAINE & RICHARDS
Attorneys for Plaintiffs
2568 Washington Boulevard
Ogden, Utah 84401

Secretary

P and CHRISTIAN PC
TTORNEYS AT LAW
600 COMMERCIAL
CLUB BUILDING
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Sali Lake County Uian
John T. Caine of
RICHARDS, CAINE & RICHARDS
Attorneys for Plaintiffs
2568 Washington Boulevard
Ogden, Utah 84401
Telephone: 393-5367

SEP 30 1983
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IN THE DISTRICT COURT
COUNTY OF SALT LAKE, STATE OF UTAH
MICHAEL W. STRAND and MLK
INVESTMENTS, a Partnership,
Plaintiffs,

REPLY TO COUNTERCLAIM
Civil No. C-83-5680

vs.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a Partnership,
Defendants.
Come now the above named plaintiffs by and through their
attorney, John T. Caine, and hereby reply to defendants1
counterclaim on file herein as follows:
Admit that defendant, Leland A. Martineau, performed a
variety of accounting services for the plaintiffs, but that said
defendant has been paid in full for said services and plaintiffs
specifically deny that any amount is presently owed to the
defendant.

That any work which was performed by said defendant

approximately the sum of $250,000, was not authorized by the
plaintiffs or was performed for entities not controlled by the
plaintiffs and, therefore, are not the responsibilities of
plaintiffs.
WHEREFORE, plaintiffs pray that judgment be granted as

-2-

prayed for in their complaint and that defendant's counterclaim
be dismissed.
DATED this / jj? day of September/,^1^83.

INE
for Plaintiffs

Attorn
CERTIFICATE OF MAILING

Mailed a true and correct copy of the above and foregoing
reply to counterclaim to attorney for defendant, Leland A.
Martineau, 600 Commercial Club Building, Salt Lake City, Utah
84111, postage prepaid, on this ,^7^

day of September, 1983.

LINDA MOORE, Secretary

inivi

County of Salt Lake - State of Utah

FILMED
TITLE:
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J U / W r . CAINE #0536
RICHARDS, CAINE & RICHARDS
Attorney
for
Plaintiff
2568 S. Washington
Blvd.
Ogden, Utah 84401
Telephone:
801
399-4192

IN THE DISTRICT
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COURT OF THE THIRD JUDICIAL
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DISTRICT

IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

MICHAEL W. STRAND and MLK INVESTMENTS,
a
partnership,
Plaintiff,

ORDER AND JUDGEMENT

vs.

LELAND A. MARTINEAU, CHARLES WATERS,
MAGIC VALLEY MOTORS, INC., and MAGIC
VALLEY PROPERTIES, a
partnership,

Civil

No.

C-83-5680

Defendants.

This
the
being
the

Honorable

matter
Scott

personally

having
Daniels,

present

Judge

Martineau

being

Carman Kipp.

The trial

having

fully

and the

advised

in

parties
the

of

trial

the

and represented

defendant

defendant

come on for

premise

above

entitled

by their

personally

present

commenced

having

on September

Court,

attorney

John

having

to certain

facts

the

following

order

before
plaintiffs

T. Caine

and represented

and a motion

stipulated

now makes

3, 1985

and

by his
been

made by

and the
and

attorney
the

Court

being

judgement:

1.

The mortgage
attached
hereto
as Exhibit
"A" is a
valid
mortgage
given to the plaintiff,
Michael Strand
by
Leland Martineau
and Charles
Waters to secure
an
obligation
of $327,989.25
which obligation
was incurred
on or about May 24,
1979 and which obligation
bears interest
at the rate of 8%
from July 1, 1980 to July 1, 1981 and 12% per annum
thereafter
until
paid in full,
with an unpaid balance
of principle
and
interest
as of October
11, 1985 of
$522,769.72.

2.

That
of

any defenses

said

waived.

mortgage

which
under

defendants
either

may have

Utah or Idaho

against
law are

the
hereby

validity

2
3.

That pursuant
to Section
78-37-1
UCA (as
that plaintiffs
are required
to foreclose
against
the property
which is located
in
State of Idaho before
proceeding
against
assets
of the defendant
Martineau.

4.

That all
may have
defenses
reserved

DATED this

amended
1953),
said
mortgage
Cassia
County,
the
personal

other
claims
which either
party
to this
action
against
the other,
with the exception
of
those
specifically
waived in paragraph
2 are
hereby
and remain pending
in this
Court.

11th

day of October,

1985.

SCOTT DANIELS
DISTRICT COURT JUDGE

d'uSih^::;—-

WHEN RECORDED MAIL TO.
Wayne G. Petty, Esq.
MOYLE & DRAPER, P.C.
600 Deseret Plaza
115 East First South
Salt Lake City, Utah 84111
ASSIGNMENT OF MORTGAGE
Michael W. Strand and Lois Strand, Assignors, in
consideration of One Dollar and other good and valuable
consideration, paid by Nupetco Associates, 2006 South 900
East, Salt Lake City, Utah 84105, Assignee, hereby assign
unto the Assignee, its successors and assigns, a certain
Second Mortgage made by Leland Martineau, Charles Waters
and Magic Valley Property, a partnership comprised of the
aforementioned individuals, as Mortgagors, to Michael W.
Strand and Lois Strand, Mortgagees, given to secure indebtedness between the parties in varying amounts, but in excess of
$200,000, dated the 10th day of June, 1980, recorded on the
24th day of September, 1980, in the office of the recorder
of the County of Cassia, State of Idaho, as Entry No. 129331,
covering the following described premises situated in said
County:
Lots 18, 19 and 20, Block 3, Johnson's Subdivision
to the City of flurley, County of Cassia/ State of Idaho.
Together with the bond or note or obligation described
in said Mortgage, and the monies due and to grow due thereon
with the interest.
To have and to hold the same unto the Assignee and
to the successors, legal representatives and assigns of the
Assignee forever.
IN WITNESS WHEREOF, Assignors have duly executed
this Assignment the Z 7 ? d a y of ftp&\ <_
, 1983.

Michael W, Strand"

/
STATE OF UTAH
COUNTY OFjfttfl

/

"^la Strand

)
fail.)

On the , ) ( day of ( M . A i ^
» 1983, personally
appeared before me Michael W. Strand and Lois Strand, the
signers of the foregoing instrument, who duly acknowledged
to me that they executed the same.

My Commission Expires

4-(0 HU-

123331
SECOND

LELAND HARTINEAU,

of Sale

S t a t e of U t a h , and C H A R L E S
a partnership

comprised

Burley, County
MORTCACE
of

Lots

of

State

of

the p a r t i e s

is g i v e n

in v a r y i n g

of U t a h

hereby

mortgagees

for the s u m of

described

tract

of land in

Idaho:

3, J o h n s o n ' s

of B u r l e y , C o u n t y

T h i s Second, M o r t a g e
between

State

1 8 , 1 9 , and 20 B l o c k

to the C i t y

PROPERTY,

I n d i v i d u a l s , of

and LOIS S T R A N D ,

the f o l l o w i n g

of C a s s i a ,

County

S t a t e of I d a h o , M o r t g a g o r s ,

to M I C H A E L W. S T R A N D

Burley, County

S a l e Lake

of the a f o r e m e n t i o n e d

of C a s s i a ,

($10,00) DOLLARS

Lake C l c y ,

W A T E R S , and H A C i C VALLEY

Bountiful, Davis County,

TEN

MORTCACE

Subdivision

of C a s s i a ,
to s e c u r e

S t a t e of

Idaho

the i n d e b t n e s s

a m o u n t s , but p r e s e n t l y

in e x c e s s

>2u0,000.00.
The m o r t g a g o r s

said

premises
WITNESS

agree

to pay all taxes

and a r e a s o n a b l e
the h a n d s

of said

attorney's
mortgagors,

and a s s e s s m e n t s on
fee in case of
this

l&TfiJ

June, 19B0.

—^fe£
MAC1C VALLEY PROPERTY,
a par tivtrsh ip

foreclosure

day of

S T A T E OF U T A H
SB ,
COUNTY OK SALT
On this

LAKE

IOth day of J u n e ,

me Lcland A. M a r t i n c a u ,
duly

acknowledged

1980, personally

the s i g n e r

to me that

appeared

of the w i t h i n

he e x e c u t e d

before

instrument, who

the s a n e .

^jjih>Ju^^h^.
Notary Public
R e s i d i n g at Sale Lake C i t y ,
My C o m m i s s i o n

Utah

Expires:

U7xn
S T A T E O F UiAHi*
COUNTY
0n

OF ££SffiU
tnc

lQ£*-

me C h a r l e s W a t e r s ,
acknowledged

day of J u n e ,
the s i g n e r

1980, personally

of the w i t h i n

co me that he e x e c u t e d

Notary
Kesid l

My C o m m i s s i o n

appeared

before

i n s t r u m e n t , w h o duly

the same*

n

Public

& a t ; A^Lix. Jfyt-A- &tr?
B * "*» S >

Expires;

- • r--> !

U7/4{

S T A T E OF

COUNTY OF SMST LAK.G0n

cne

/Q~C^

day of J u n e ,

1 9 8 0 , personar\Ty
partner

who duly

acknowledged

to me chat

in Magic

t.e e x e c u t e d

N o t a r y Public
Res Id ing at
My C o m m i s s i o n

Expires;

>du4<~ I, Ufa

appeared
Valley

before
Property,

the s a m e .

.^UU^JU.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CASSIA

MICHAEL W. STRAND and MLK
INVESTMENTS, a p a r t n e r s h i p ,

Case No. CI 86-3-47

Plaintiff,

NOTICE OF FILING ORDER
OR JUDGMENT OF THE COURT

vs.

LELAND A. MARTINEAU, et al.,
Defendant
NOTICE IS HEREBY GIVEN, by the Clerk of the aoove-entitled
Court, pursuant to I.R.C.P. 77(d), that an Order or Judgment was filed
on

June 27, 1986

, and described as follows:

OPINION AND ORDER RE DEFENDANTS' MOTION TO SFT RSTnF. mWETftM .TTTnHMFNT
DATED t h i s

27th

day of

June

19 86
FRANK B. KEARNS
Clerk of the District Court

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the
27th day of
June
I served a copy of the above Notice upon the following:
William A. Parsons
Attorney* "at Law
P.O.. Box 910
Burley, Idaho 83318

.. 19M

Roger D. Ling
Attorney at Law
P.O. Box 396
Rupert, Idaho 83350

FRANK B. KEARNS
Clerk of the District Court
By.

Notice of Filing Order
or Judgment of the Court

Deputy C l ^ k

NTMoeracrcoutrof
H±\

m it'

r
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR
COUNTY

C A S S I A

MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,

Case No. CI 86-3-47

Plaintiffs,

OPINION AND ORDER RE
DEFENDANTS' MOTION TO
SET ASIDE FOREIGN JUDGMENT

vs.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership,
Defendants.

THIS MOTION was brought before the above-entitled
court at Burley, Cassia County, Idaho, with the Honorable
George Granata Jr., District Judge, presiding, on the 30th day
of May, 1986.

William A. Parsons, Attorney at Law, represented

the plaintiffs; Roger D. Ling, Attorney at Law, represented
the defendants.

Both parties submitted written briefs, and

after hearing oral argument, the court took the matter under
advisement.

Being advised in the law and the premises, the

court issues the following Opinion and Order:

Opinion & Order

-1-

STATEMENT OF FACTS
The primary issue in this case is whether a Utah Order
and Judgment (hereinafter

fl

Utah judgment'1), should be given full

faith and credit in Idaho courts.
On June 10, 1980, Leland A. Martineau, an individual,
Charles Waters, an individual, and Magic Valley Property, a
partnership consisting of Leland A. Martineau and Charles
Waters, executed

a second mortgage on certain real property

situated in Cassia County, Idaho, to Michael W. Strand and
Lois Strand (hereinafter "Strands11).

Approximately three weeks

later, on June 30, 1980, Charles Waters sold all of his interest
in the partnership.
The Strands initiated an action on February 2, 1982,
in the District Court of the Fifth Judicial District of the
State of Idaho, in and for Cassia County, Case No. 13555-2-82,
to foreclose the second mortgage.
On April 27, 1983, while this initial Idaho foreclosure
action was still pending, the Strands assigned all of their rights
to the second mortgage and underlying obligation to Nupetco
Associates (hereinafter "Nupetco11), of Salt Lake City, Utah.
This assignment was recorded on the records of Cassia County on
May 6, 1983, as Instrument No. 151605, Film No. 157.
On July 27, 1983, an Order for Dismissal or Retention
was filed and served on all parties in the Strands1 Idaho
foreclosure action.

This original action to foreclose the

second mortgage (Cassia No. 13555-2-82) was dismissed by the
District Court on September 19, 1983

Opinion & Order

In addition to the original Idaho foreclosure action, a
second action was commenced in a Utah District Court by Michael
W. Strand and MLK Investments, a partnership, to sue the mortgagors
on the underlying debt obligation.

The Utah action, Civil No.

C-83-5680, was commenced in the Third Judicial District Court,
in and forSalt Lake County, State of Utah, in a case entitled
Michael W. Strand and MLK Investments, a partnership, plaintiffs,
vs. Leland A. Martineau, Charles Waters, Magic Valley Motors,
Inc., and Magic Valley Properties, a partnership, defendants.
On September 3, 1985, at a hearing on a Motion to
Dismiss the Utah action, the plaintiffs and Leland Martineau,
through his attorney, entered into a stipulaton as to the
second mortgage.

Based upon that stipulation, the Utah District

Court entered its Order and Judgment on October 11, 1985.

In

its Order and Judgment, the Utah court held:
1.

That the mortgage given by Martineau, Waters

and Magic Valley Properties to Strand is a valid mortgage to
secure an obligation of $327,989.25;
2.

That the defendants waive all defenses against

the validity of the said mortgage;
3.

That the plaintiff must foreclose the mortgage

before proceeding personally against Martineau;
4.

That all claims, except those defenses expressly

waived, are reserved.
One week after the Utah judgment was issued, the Strands gave
notice that it was subject to the April 27, 1982, assignment
from Strands to Nupetco.

Onininn
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Nupetco has now commenced an action in the Fifth
District Court of the State of Idaho, in and for Cassia County,
Case No* CI 85-12-215, to foreclose the mortgage.

That case has

been assigned to the Hon. Daniel B. Meehl, Fifth District
Judge.

The defendants Leland Martineau, Charles Waters, Magic

Valley Properties, a partnership, Jane Doe Martineau, Jane Doe
Waters, State of Idaho, and John Does I through V, filed a Motion
for Summary Judgment in CI 85-12-215 on the ground that the action
was barred by the statute of limitations.

On March 20, 1986, the

plaintiff Nupetco filed the Utah judgment as a foreign judgment
in Cassia County Case No. CI 86-3-47.

Thereafter, Judge Meehl

denied the defendants1 Motion for Summary Judgment in CI 85-12-215
on March 31, 1986, holding that although the statute of limitation
had run, the defendants had expressly waived such defense, as
evidenced by the foreign judgment.
On June 6, 1986, the defendants Charles Waters and
Magic Valley Properties made a motion in this case, CI 86-3-47, to
have the foreign judgment set aside as being void pursuant to
I.R.C.P. 60(b).
OPINION
The defendants argue that the foreign judgment filed
by the plaintiffs herein is not entitled to full faith and credit
in the state of Idaho, and should be set aside pursuant to
I.R.C.P. 60(b) as being void, in that the Utah court which issued
the foreign judgment lacked both personal and subject matter
jurisdiction necessary to properly enter an order and judgment

Opinion & Order
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regarding the validity of the mortgage, the Utah court was
empowered to issue an order and judgment based upon that
stipulation.
There is a question as to whether the Utah action was
prosecuted by a real party in interest.

I.R.C.P. 17(a) and

Rule 17(a) Utah Rules of Civil Procedure, both require that an
action be prosecuted by a real party in interest. However, this
rule is to be applied only to those cases in which substitution
of the real party in interest is necessary to avoid injustice.
See 6 C. Wright & A. Miller, Federal Practice and Procedure
Sec. 1555 (1977 and Supp. 1985).

Where, as in this case, a

fjudgraent is final and the prevailing plaintiffs have assigned
"-'their right under the judgment to the real party in interest,

n

7
justice does not require this court to apply I.R.C.P. 17(a).
The purposes of I.R.C.P. 17(a) are to enable the defendant to
present defenses he has against the party actually entitled to
relief and to assure the finality of the result.

See Klamath-

Lake Pharmaceutical Assoc, v. Klamath Med. Ser. Bureau, 701 F.2d
1276, 1282 (9th Cir. 1983) (defining purpose of the Federal
Rule of Civil Procedure 17(a), which is identical to the language
of I.R.C.P. 17(a)).

These purposes have been met in this case.

Additionally, the defendants' failure to assert the real party
dn interest defense during the Utah action constitutes a waiver
of that defense, particularly when denying the defense does not
create injustice.

See Hefley v. Jones, 687 F.2d 1383 (10th Cir.

1982); Truckweld Equipment Co. v. Swenson Trucking & Excavating,
O n i n i r\ n

&

rw* r\ ** «*»

Inc., 649 P.2d 234, 239 (Alaska 1982); Gifford-Hill-Western, Inc.
v. Anderson, 496 P.2d 501, 502 (Wyo. 1972).
In summary, this court concludes, from the aboveenumerated facts and law, that the Utah judgment is not void, and
will not be set aside by this court pursuant to I.R.C.P. 60(b).
The Utah judgment was filed in compliance with the Foreign
Judgment Act.
This court will not rule upon the effect or extent the
foreign judgment may have on the Idaho foreclosure action in
CI 85-12-215.
ORDER
NOW, THEREFORE, IT IS ORDERED that the defendants1 Motion
to Set Aside the Foreign Judgment be, and the same is hereby
denied in all respects.
DATED this *C

in
/day of^June, 1986,

GEORGE GRANATA JR,
District Judge
Pc:

William A. Parsons, Attorney at Law
Roger D. Ling, Attorney at Law
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OHN T. CAINE of
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
JJlICHAEL W. STRAND and MLK
NVESTMENTS, a p a r t n e r s h i p ,
Plaintiff,
vs,

ELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
(PROPERTIES, a partnership,
Defendant.

PLAINTIFFS' MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR RELIEF FROM
JUDGMENT
Civil No. C83-5680
Judge Scott Daniels

STATEMENT OF FACTS
1.

On or about June 19, 1980, a mortgage on certain real

property in Burley, Idaho, was given to the Plaintiff, Michael
Strand, by Leland Martineau and Charles Waters to secure an
obligation of $327,989.25 which obligation was incurred on or
about May 24, 1979.
2.

On April 27, 1983, the Plaintiffs assigned all of the

rights to the second mortgage to Nupetco Associates.

The

assignment was recorded on May 6, 1983, as Instrument No. 151605,
Film No. 157.
3.
n

This action was initially commenced in the Third

Judicial District Court for Salt Lake County on the underlying

s
debt obligation in July of 1983.

During the insuing two year
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beriod considerable discovery was done by the parties in
preparation for the trial.

The trial was set on September 3,

0.985 before the Honorable Scott Daniels, one of the Judges of the
[Third Judicial District.

Following the testimony of Michael

Hstrand, the first witness called by the Plaintiffs, the
Defendants brought a Motion seeking dismissal of the Complaint on
the basis of the Single Action Rule §78-37-1 Utah Code Annotated
1953.

During argument of counsel on this Motion, the Defendants

agreed to Stipulate to an Order and Judgment which they waived
'any defenses which Defendants may have against the validity of
the mortgage under either Utah or Idaho law and which required
Plaintiffs to foreclose the mortgage in question before
proceeding against the personal assets of Defendant, Martineau.
4.

At the time the Stipulation was entered into, Defendants

had constructive notice of the prior assignment of the mortgage
pursuant to the filing of the assignment.

In addition actual

notice of the assignment was given to Defendant, Martineau, by
Wayne Petty, prior to the initiation of the present lawsuit.
5.

Following the entry of the Order and Judgment by the

Honorable Scott Daniels, on October 11, 1985, the Plaintiffs
assigned the Judgment to Nupetco Associates.
6.

On December 3, 1985, Nupetco Associates as assignee of

the mortgage and the Judgment, commenced a foreclosure action in
the District Court for the Fifth Judicial District of the State
of Idaho, Case No. 85-12-215.
7.

In the Idaho action, Defendants filed a Motion to Set

Aside the Judgment, Motion for the Payment of costs, Motion for

-3-

Summary Judgment and an Answer containing four affirmative
defenses as to the validity of the mortgage in the Idaho action.
All Motions have been denied by the District Court due to
Defendant1 waiver of all defenses contained in the Order and
Judgment issued by this Court.
8.

On or about September 7, 1986, the Idaho District Court

dismissed Charles Waters as a party Defendant in the Idaho
action, on the basis that he had transferred his interest in
Magic Valley Properties to Leland Martineau and no longer had an
interest in the real estate in Cassia County, Idaho.
ARGUMENT
Defendants suggest that somehow they have been defrauded by
Plaintiffs in this action, into agreeing to a Judgment when they
did not know who the real party in interest was and that they
have been damaged in that they could have raised defenses that
were not available in the original suit.

This reasoning is

absolutely absurd for the following reasons:
1.

Leland Martineau knew who he was dealing with.

In May

of 1983, he was advised by Attorney Wayne Petty, who represented
Nupetco Associates, that Nupetco was involved with the Idaho
Property.

(See Affidavit of Wayne Petty, Exhibit "A", and made a

part hereof by reference)
Leland Martineau therefore, had actual notice prior to the
filing of this suit, that Nupetco had an interest in the property
and if he was truly interested in raising this as some sort of
defense, it could have been done long before the matter came on
for trial on September 3, 1985.
f * i

n
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2.

In reality, assuming arguendo, that Martineau did not

know that Nupetco was a party, it makes no difference as to his
allegations of his inability to assert defenses.

If Nupetco is a

successor in interest to Strand, any defenses Martineau had
against Strand, would also lie against Nupetco.
Even Defendants1 own Motion fails to suggest any defense
that Martineau would have had, except the defense which was
raised, to-wit: the single action rule requiring Plaintiffs to
foreclose the property in Idaho before bringing an action on the
Note, which is precisely what the parties stipulated to in this
3.

Martineau has also suggested that Magic Valley

Properties and Charles Waters were indispensible parties and were
not properly before the Court in this action and that this Court,
somehow makes the action against him voidable.

It is Plaintiffs1

position that Magic Valley Properties, as an entity separate from
Martineau, never legally existed (as evidenced by the Certificate
from the State of Idaho and attached hereto as Exhibit "B") and
that Waters had sold his interest to Martineau and as
acknowledged by the Court in Idaho, is not a party to this
action.
4.

Martineau has never disputed the existence of a debt

owing to Strand of his successor entity, Nupetco (at least to the
extent of the amount stipulated to in this case), the only issues
were:
a.

Whether Strand had to first foreclose the real estate in

Idaho before coming against Martineau personally; and

-5-
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b.

Whether or not there are additional amounts owning as

between the two parties in excess of the stipulated amount.
pf these issues have been resolved.

Both

The first, by requiring

plaintiffs and their successors to foreclose the property in
Idaho and the second, by reserving those issues for a further
trial following the foreclosure action in Idaho.
5.

This Motion is one in a long series of Motions made by

this Defendant to thwart the Stipulation which he and his counsel
entered into in open court over a year ago.

Since the filing of

the lawsuit in Idaho, pursuant to the Stipulation which he and
[his counsel entered into in open court over a year ago.

Since

the filing of the lawsuit in Idaho, pursuant to the Stipulation,
Martineau has attempted every legal device and artifice to avoid
the foreclosure.

In effect, he stood before this Court and

waived his defenses to such an action and then attempted to raise
every defense possible in Idaho.
he then filed this Motion.

When that was not successful,

If here was ever a circumstance of

bad faith, demonstrated in al legal action, this is it.
6.

The truth is, that Martineau has known for over three

years, precisely what this case was about, who the parties were
and he has had the assistance of very able counsel, with whom
Plaintiffs believe, he has been just as deceitful as with them,
and he is now attempting to further deceive this Court and to
unnecessarily continue this litigation.
7.

This Court is well aware of the cases in this State,

dealing with finality of Judgments and the requisites for setting
such a Judgment aside.

Defendant has not met his burden as
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Irequired under Rule 60 (b\ . This Motion is frivolous and made in
pad faith and should be dismissed.

Plaintiffs should be awarded

their costs and attorney's fees pursuant to §78-27-56 Utah Code
|Annotated, 1953.
DATED this

ay of September, 1986

JOHN T. CAINE
Attorney for Plaintiffs
CERTIFICATE OF MAILING
I hereby certify that I delivered a true and correct copy of
the above and foregoing Memorandum to counsel for the Defendant,
Leland Martineau, Carman E. Kipp, attorney at law, 600 Commercial
Club Building, Salt Lake City, Utah 84111, postagen^epaid this
^

dray of September, 1986.
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C E R T I F I C A T E

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho
hereby certify that I am the legal custodian of the records of said State
pertaining to domestic Limited Parnterships which have filed a
Certificate of Limited Partnership and foreign Limited Partnerships which
have registered under the general laws of the State of Idaho since
January 1, 1982.
I FURTHER CERTIFY THAT the records of this office at this time
fail to show that a Limited Partnership by the name of MAGIC VALLEY
PROPERTIES or by the name of MAGIC VALLEY MOTORS has ever filed a
Certificate of Limited Partnership with the Secretary of State of the
State of Idaho as a domestic Limited Partnership.
I FURTHER CERTIFY THAT the records of this office at this time
fail to show that a Limited Partnership by the name of MAGIC VALLEY
PROPERTIES or by the name of MAGIC VALLEY MOTORS has ever registered with
the Secretary of State of the State of Idaho as a foreign Limited
Partnership.

Dated:

September 3, 1986
y

W*lHi~

s

SECRETARY OF STATE

BY:

a>y/= *******
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JOHN T. CAINE of
RICHARDS, CAINE & ALLEN
Attorney for Plaintiff
2568 Washington Boulevard
Ogden, Utah 84401
Telephone: 399-4191
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,
Plaintiff,
AFFIDAVIT OF WAYNE PETTY
vs.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership,
Defendant.
STATE OF UTAH

Civil No. C83-5680
Judge Scott Daniels

)
ss.

COUNTY OF WEBER )
COMES NOW, WAYNE PETTY, being first duly sworn upon his
oath, deposes and states:
1.

That I am an attorney licensed to practice law in the

State of Utah, practicing with the firm of Moyle & Draper in Salt

§i

Lake City, Utah and have represented for some years, Nupetco

< 5

a

Associates.
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2.

That on or about April 27, 1983, I prepared an

Assignment of Mortgage between Michael and Lois Strand and my
client^, Nupetco Associates, involving real property located in
Burley, Cassia County, Idaho.
Idaho on May 6, 19 83.

This Assignment was recorded in
_

3, On or about May 30, 1983, I placed a telephone call to
Leland Martineau and advised hi|« at that time, that my client,
Nupetco was now involved with the Burley property.

Later that

same day or May 31st, Mr. Martineau met at my office to discuss
the matter. At that time, he recounted his view as to the
history of his involvement with Magic Valley Properties and made
a proposal in lieu of litigation concerning the property.

I do

not recall if I discussed the specific details of Nupetco1s
interest, there is not question in my mind, that on that date I
stated, and he understood, that Nupetco had an interest in or
affecting the property.
4.

Further you Affiant sayeth not.

DATED this ^ 7 - day of September, 1986.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MICHAEL W. STRAND and

MINUTE ENTRY

MLK INVESTMENTS, a Partnership,

CIVIL NO.

C-83-5680

Plaintiffs,
vs.
LELAND A. MARTINEAU, et al.,
Defendants.
Defendants' Motion for Relief from the Judgment is denied.
Mr. Caine is directed to prepare an appropriate Order.
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9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

P R O C E E D I N G S

1

THE COURT:

2
3
4

Michael W. Strand and MLK Investments verses Martineau,
C-83-56G0.
I believe the first order of business is your

5
6

motion, Mr. Barrett?
MR. ERRR3TT: Your Honor, we brought this before yod

7
8
9
10
11
12
13

We're proceeding in the case of

this morning and discussed it briefly.

The position that v;e]ve

taken with respect to this matter is that we recoanize the
$100,000.00 at issue as to what the purpose and what the
intent of that particular money was for and to be used
for and hope it was what was to be received
for that.

and returned

There's a balance owing for $327,989.25.

14

THE COURT:

Plus interest.

15

MR. BARRETT: Plus interest.

And if the second

16

mortgage, which was Plaintiff's Exhibit ?~o. 1, which is

17

now before the court is the security for that amount of

18

money under what has been termed by cur Supreme Court,

19

the single action statute and that would be Section 78-37-1

20

of the Utah Code and it's -- and the following statute Section

21

78-37-2, this statute in essence says, and I think you

22

probably had the opportunity to read it, there can be--

23

quote, "There can be

one action for the recovery of any

24

debt or the enforcement of any rights secured solely by

25

mortgage upon real estate, which action must be in

accordance with the provisions of this chapter."
In essence what this statute provides is that
if you have a mortgage, that mortgage must be foreclosed,
sold at a Sheriff*s Sale. Then in the event there is a
deficiency, that deficiency can be included as a judcement
against the mortgage.
In this situation Mr. St irand '".as not chosen
to foreclose on this second mortgage.
he has alleged is a debt.

He sued on what

And it's our position that he

just can't do that under some single action statute.

That

he has to first foreclose and be avarded a foreclosure
judgement, and the property then must be sold.

And then

if there's a deficiency, he can go after !ir. Martineau
or I suppose, any of the other people who may have an
interest in the partnership for that deficiency.
I aave you a copy of one case which was Bank
of Ephraim verses Davis.

I found another case which is an

older case, but the net effect is that tris

single action

statute has been around for a lone, long time.

In fact,

in Bank of Ephraim case cites a case as I recall that

was

decided back in 1C9S.
This other case that I have, which is First
National Bank of Ccalville verses Bowling, was an action
where foreclosure action was filed by the ^irst National
Bank of Coalville and the defendants failed to answer the

4

1

complaint, and so the clerk entered a default judgement.

2

The mortgagor then filed a motion to quash a

3

writ of attachment that had been issued subsequent to the

4

entry of the default judgement.

5

court denied the motion to quash the v:rit of attachment,

6

so writ of certiorari was requested of the Supreme Court.

7

They took jurisdiction and reviewed the case.

8

the predecessors cf 78-37-1 and 78-27-2 :;hich are sections

9

104-55-1 and 104-55-2 of the revised statutes of Utah 1933

And the court, the lower

They cite

10

to compare the language. The language is essentially the

11

same.

12

It f s been unchanged.
I think when they recodified, they changed the

13

numbering system, but the statute as far as the lanauage

14

contained therein, has not been changed.

15

The court in taking a lcck at these two statutes

16

that I refer to, you know, under Title 78 say this, and I

17

quote, " We have held that under these sections, there is

18

no personal liability by the mortgaccr until after

19

sale of the security.

20

remaining unpaid and that mortgagee may not have a personal

21

judgement against the mortcaqor until the security has

22

first been exhausted1'--" it has been first exhausted. " I added

23

an extra word there.

24
25

foreclosure

And then and cnly for the deficiency

And I think that's the position we're takinq
here.

There is no way that Tr. Strand is entitled to a

1

personal

judgement

a g a i n s t M r . M a r t i n e a u on this

2

hundred

3

second m o r t g a g e and until that p r o p e r t y

4

if t h e r e ' s a d e f i c i e n c y , h e ' l l h a v e a j u d g e m e n t

5

personally

three

thousand d o l l a r plus • u n t i l h e f o r e c l o s e s on

6

for t h e

is sold.

thing.

And

8

prayed

9

thousand

And

then

against

says the

it's o u r p o s i t i o n that based on t h a t , the

f o r , at least the d i f f e r e n c e b e t w e e n the
and the t h r e e h u n d r e d

10

be d i s m i s s e d .

11

on that b a s i s .

him

deficiency.

T h e Bank of E p h r a i m c a s e e s s e n t i a l l y

7

that

thirty-seven

He should not be entitled

amount

hundred

thousand

should

to p u r s u e h i s

claim

12

THE COURT:

C a n I see the e x h i b i t , t h e second

13

MR. C A I N E :

It's n u m b e r

14

THE COURT:

W h a t about the h u n d r e d

15

w h a t ' s y o u r p o s i t i o n on

16

thousand dollarls,

it?

M R . B A R R E T T : I think the h u n d r e d
We don't —

thousand

dollars,

Your H o n o r , is in d i s p u t e .

18

position

19

made a p a r t n e r in M a c i c V a l l e y P r o p e r t i e s and h e w a s

20

given stock

21

money.

is that w a s an i n v e s t m e n t .

in M a g i c V a l l e y M o t o r s .

2Ir. M a r t i n e a u ' s

M r . Strand was

So that w a s

made in excess of a h u n d r e d

24

that's the m o n e y w e ' r e talking
THE COURT:

then
also

investment

W e d o n ' t deny that t h e r e w e r e s u b s e q u e n t

23

25

one?)

1.

17

22

sam^

thousand d o l l a r s , and
about in the second

W e l l , but if I b e l i e v e y o u r

monies

I think
mortcace.
client,

1

and I believe it was an investment, then he doesn't owe the

2

hundred thousand dollars to Mr, Strand, right?

3

MR. BARRETT: That's right.

4

THE COURT:

That's right.

If I believe Mr. Strand's position

5

that it was a loan, then he owes it.

6

even though he owes it,

7

the security.

8

action; is that right?

But your position is

he can't get it until he's exhaustecj

So you're moving to d ismiss the entire

KR. EARRETT: If you are wi lling to buy that, Your

9
10

Honor, yes, I think as we have discussed in chambers before,

11

we recognize that we have a problem, at least as to the

12

C

13

j

;1C0,00C.00 because there are factua 1 issues there.
As far as any subsequent leans that were made,

14

I don't think we're disputing that.

15

disputing the amount alleged in the complaint.

16

obviously, if you vere to believe that the hundred thousand

17

was a loan, then this case is over.

18

there are some problems with respect to that hundred

19

thousand, and you v/ant to hear more evidence, then at least

20

as to that, I don't think you can do anythincy.

21

I don't think we're
.And

And if you believe that,

But :«; think as far as the balance owing -- I

22 ! suppose the dilemma

you are faced \;ith is that you can eithd

23

rule now and throw

the whole thing cut if you choose that

24

approach, or you can take this under advisement, hear the

25

evidence on the hundred thousa id col lars and make your

7

decision based on that.
THE COURT:

How could I possibly consistently

throw out the three hundred twenty seven dollar lawsuit
saying they have to exhaust their security first without
also dismissing the hundred thousand dollars? I don't see
how I can consistently because a diversion cf the facts
wouldn't lend itself to that result, it seems to me.
MR. KIPP:

Your Honor, I think that goes a little

beyond what the briefing was done, and I apologize for also
speaking, but that part of it I think is in my area of this
case.

And the answer is we think we're entitled to win as

a matter of law on whatever amount is covered by the mortgagd
If the hundred is not covered by the mortgage, they can't
beat us on the hundred because it's an investment that we
don't owe him.

I think --

THE COURT:
MR. KIPP:
THE COURT:
MR. KIPP:

That's -I think that's what you said.
Yeah.
Either it's a loan, the whole thing

is a loan, in which you handle by the government of the
law which he says here on it or it's not a loan and
therefore not a lien, the hundred.
THE COURT:

Okay. Mr. Caine.

MR. CAIKE:

The court now has the document in

front of it that I'll be referrinc to.

1
2

If it please the court, I have a number of, I
suppose, responses to this,

3

I think,that needs to be said.

Number one, I think first of all to some extent

4

it addresses the timeliness of bringing this motion on the

5

day of the trial.

6

years; the complaint as Mr. Kipp indicated, a little

7

earlier when we talked about some additional checking

8

found has not been amended in any way, form and the

9

allegations have not changed.

10

This matter has been pending for two

And so then on the morning of the trial, we

11

now have the defendant coming forward claiming "Well, you

12

didn't foreclose the mortgage, so you're barred. "

13

court needs a little bit of background as to what has gone

14

on in this case before you can make a decision.

15

I think the

I will make a proffer of some testimony that I

16

have.

17

Lake City, is here to give, if we need to, and that W:s

18

these parties did, in fact, initiate a lav/suit to foreclose

19

this second mortgage in the State of Idaho prior to this

20

suit being initiated here.

21

upon, really, a sipulation of all the parties wherein it

22

was determined that under Idaho law, this second mortgage

23

in face really isn't a mortgage because there's no underlying

24

note and could not be foreclosed.

25

Dan Jackson, who is an attorney at law here in Salt

That suit vas dismissed based

The court obviously understands that to

foreclose—so the court is clear, the prcperty we're talking
1
about foreclosing is in Burley, Cassia County, Idaho,
2
3
4

So foreclosure against real prcperty couldn't lye here.
It would have to go as an action in rem.
So they tried to do that.

The case was dismissed

5
up there on the basis in effect that all the parties recognised
6
that under Idaho law, this mortgage was defective because
7
there's no underlying note.

Also, it may very well be defective

8
on its face under our L?.w or any other lav; when you have
9
a comment saying "This is to secure indebtedness between
10
the parties in varying amounts in excess of $200,000.00."
11
It's not clear ^o me whether that's a sum certain and can
12
obviously be attacked in our own jurisdiction.
13
14
15
16
17
18

Sc there's some question to the validity of this
mortgage to begin with. And I submit v:e have not plead
either the validity or invalidity of this document as a
mortgage in this case, but very simply produced this as a
piece of evidence indicating, if ycu will., as an

admission

19

against interest, against Xr. Kartiiieau, that the debt we're

20

talking about here is a loan. Just like we h ave introduced

21

checks which have the word "loan" en then;.

22

we introduced other documentation in Mr. Martineau's own

23
24
25

handwriting which indicate a loan.

Just like

That's part of the case

demonstrating a lean.
Under that extent, this is not being treated

10

as a mortgage per se, but is evidence indicating an
admission against the interest he has in this case or his
claim, at least, that this, that this is simply an investment.
In addition, the case that s been quoted here,
; and I think the court needs to carefully look at that
Ephraim verses Davis, is distinguishable

to some extent on

its face, but I think the basic proposition here is correct,
and I don't dispute that.
This is a case where counsel for the bank went
in on a prejudgement sort of a situation before he had done
anything, before he foreclosed against the security and
before he filed a suit against the individuals, personally
attempted to attach personal property of the defendant on

|

the basis that it was about to be removed and all that sort
of thing.

The court is familiar with hew that is done.
Then there was a motion to quash that prejudgement

| writ of attachment.

The court in the Supreme Court said

|

it should have been quashed in effect because they didn't
! go ahead and foreclose against the r;.o:rtga.ge, saying in

|

effect that 78-37-1, which is the mor*::gage foreclosure
rule in this state, really goes to the issue of where you
go to get satisfaction and v/here ycu go if there is a valid
mortgage;

is that you, in fact, musi: sell the securities

secured by the mortgage, the real est:?.te before you look to
11

1

a deficiency.

2

So you really are talking in this case about

3

judgement types of remedies.

4

no argument v/ith the fact that if, in fact, we got a judgement

5

in this case against Mr. Martineau or foregone his interest

6

in this property up there, the first thinq we'd have to do

7

is go up and try to foreclose against that property based

8

upon a judgement here before we could go after his

9

personal assets.

10

we have to do

11

And I have no —

and I have

And I think that's exactly what this case--)

—

THE COURT:

You think you can get a personal judg^-

12

ment against someone even though there's a mortgage, so

13

long as you don't execute on the judgement until you fore-

14

close the mortgage?

15

MR. CAINE:

Yes.

17

THE COURT:

That's not --

18

MR. CAINE:

Secondly, I think in a situation

16

Secondly

I think that case allows that.

—

19

we have in this case that there was an attempt to foreclose

20

on the mortgage, and if -- if counsel fcr Mr. Martineau is

21

now saying in this proceeding and are willing to stipulate

22

that, in fact, there is a $327,000.00 debt, that's evidence-

23

even though there's not a promissory note, there is a debt

24

that is secured by that note -- or secure:! by r.h~tt mortgage,

25

excuse me, and willing to stipulate to that, that's fine.

12

We'll stop right now anc go up to Idaho.
MR, KIPP:

We accept it.

THE COURT:

All right.

MR. CAINE:

You stipulate that that is secured

That settles the case.

by that property?
MR. KIPP:

We accept it.

re accept that proffer.

THE COURT:

All right.

MR. CAINE:

All right.

THE COURT:

We'll stipulate there's a $327,000.00

Well, that's what we'll

do then.

debt secured by the second mortgage.

That's Plaintiff's

Exhibit 1. And based upon that, this case can be dismissed
without prejudice, and you can proceed uo in the state of
Idaho.

All right.
MR. CAINE:
MR. KIPP:

All right.
Your Honor, I should be sure that

we 1 re clear about some of the sideline stuff of that.
don't have their complaint before" me.

I

In Idaho the complaint:

and I must say, I don 1 t share counsel's view about
that this becomes uniiimportant at this point.
scught attorney fees.
fees here.

In Idaho they

I think they G C not see": attorney

If they do, they are not entitled to them.
MR. CAINE:
MR. KIPP:

Well -And they ought to be clea:: en the

record.
13

1

MR. CAINE:

Let me clarify one thing for the court]

2

Obviously, our —

3

total claim in this case is $427,000.00 and I understand--

4
5

we're not changing our position that the

MR. KIPP:

I understand that reserves $100,000.00

dispute.

6

MR. CAINE:

Okay.

if they are willing to

7

stipulate that there's not going to be an issue in Idaho,

8

that there's no underlying note, and that the mortgage doesn'

9

secure a debt and that the amount they are willing to

10

stipulate to is $327,000.00, okay.
THE COURT:

11
12

[

It seems to me the question of

attorney fees is something you are talking about in Idaho.
MR. p;iPP:

13

Yes.

I just don't rant attorney fees

14

aranted here.

15

nothing in this record, nor is there anything before the

16

court that empowers them to collect attorney fees in this

17

dispute.

18

whatever the lav; up there --

That's not part of our stipulation.

There's I

I don't know what the Idaho lav; about forec:.osure-H

19

MR. CAINE:

It allows for attorney fees.

20

THE COURT:

Right.

As to this case, C-83-5680,

21

it will be dismissed without prejudice, no attorney fees

22

awarded; is that right?

23

MR. CAINE:

24

MR. KIPP:

25

MR. CAINE:

That's what I think he said.
That's correct.
Okay.

14

THE COURT:

All right.

Then you'll prepare an

Order to that effect?
MR. CAIME:

Yes, I will.

THE COURT:

Submit it to Mr. Kipp for approval

pursuant to Rule 2.9?
MR. CAINE:

My client places something here

I may be taking for granted.

We're not —

we're not fore-

closed from the possibility when we bring this action,
obviously against —

on the mortgage in Idaho from raising

that this is still a personal obligation to Mr. Martineau?
You're not making that kind of determination?
"R. KIPP:

I don't understand what you just

said.
MR. CAINE: Well, I don't either.
THE COURT:

Well, if that property —

if you

foreclose on that property, I v/ould think they are allowed-if you foreclose, there's a sale, there's a deficiency, you
get a deficier.y judgement.
MR. KIPP:

Deficiency.

They'll have a deficiency

judgement against whomever are the makers, I guess, the
testators or signers of the mortgage.THE COURT:

I would

think so.

I think Leland

Martineau, Charles Waters, Magic Valley Properties -MR. CAI^E:
MR. KIPP:

That's it.

That's our understanding.

The rights that those give to them

15

as against parties exist, it's available, the mortgage, the
amount which is agreed,subject to provisions of Idaho
law, they can proceed to foreclosure.
MP.. CAINE:

All right.

I'll draw the Order, then.

THE COURT:

Thank you.

Court will be in recess.

(Whereupon the proceedings were concluded.)
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,
AMENDED JUDGMENT
Plaintiff,
v.
LELAND A. MARTINEAU, CHARLES
WATER, MAGIC VALLEY MOTORS,
I N C . , a n d MAGIC VALLEY
PROPERTIES, a p a r t n e r s h i p .

Civil No. C83-5680

Judge Scott Daniels
Defendants.

This matter
1987

before

the

above-entitled
Amend

the

Plaintiffs
and

the

Court,

Order
being

reviewed

of

on f o r

and

to

Judgment

represented

files

John

and r e c o r d s

and f o r good c a u s e

and

Judge

Plaintiffs

dated

being

on November

Daniels,

by t h e i r

Martineau

the parties,

hearing

Scott

pursuant

by h i s a t t o r n e y

the

memoranda

come

Honorable

Defendant

represented

counsel,

having

1

motion

October

C. G r e e n ,

of

having

received

the

appearing:

TT I S HEREBY ORDERED ADJUDGED AND DECREED:

to

record

present

the Court

herein,

the

11, 1985,

attorneys

personally

of

20,

and

having

reviewed

the

arguments

of

1.

That the Order and Judgment of October l l f 1985 be

amended and modified to read as follows:
a.

The mortgage a t t a c h e d h e r e t o as E x h i b i t "A"

i s a v a l i d mortgage given t o the P l a i n t i f f , Michael S t r a n d
by L e l a n d

Martineau

and C h a r l e s

W a t e r s t o s e c u r e an

obligation of $327,989.25 which o b l i g a t i o n was i n c u r r e d on
or about May 24, 1979 and which obligation bears i n t e r e s t at
the r a t e of 8 percent from J u l y 1, 1980 t o J u l y 1, 1980 and
12 p e r c e n t

thereafter

u n t i l paid in f u l l / with an unpaid

balance of p r i n c i p l e and i n t e r e s t as of October 1 1 , 1985 of
$522,769.72.
b.

Any d e f e n s e s

w h i c h D e f e n d a n t * may

have

a g a i n s t the v a l i d i t y of s a i d mortgage under e i t h e r Utah or
Idaho law are hereby waived.
c.

The r e q u i r e m e n t t h a t the P l a i n t i f f s

foreclose

against r e a l property located in Cassia County, Idaho b e f o r e
proceeding

against

the

personal

assets

of

Defendant

Martineau i s modified t o allow P l a i n t i f f s

to

proceed

assets

against

Defendant

Martineau's

immediately
for

the

judgment amount of $522,769.72 plus i n t e r e s t a t the r a t e of
12% per annum from October 11, 1985.
d.

All o t h e r claims which e i t h e r p a r t y t o t h i s

a c t i o n may have a g a i n s t t h e o t h e r , with t h e e x c e p t i o n of
those defenses s p e c i f i c a l l y waived in paragraph 2 a r e hereby
reserved and remain pending in t h i s Court.

DATED this

\

day of December, 1987.

By t h e C o u r t :

0>Or£fD

c^u

Scott Daniels, Judge

i-kUt

ATTEbI
H. DIXON HINDLEY
VERK
DeDuty Clerk

EXHIBIT

MMNSM*

123331
SECOND

LELAND MARTINEAU,
State

of

comprised

Durley, County
MORTCACE

to MICHAEL

Hurley, County

the

18, 19, and

and

the parties

for

described

is given

in varying

hereby

mortgagees
the sun of

tract of

land

in

Idaho;

3, Johnson's

of Durley, County

PROPERTY,

Idaho, m o r t g a g o r s ,

of Utah

State of

County

i n d i v i d u a l s , of

LOIS STRAND,

following

20 Block

Tliis Second, Mortage

of

State of

County, State

of Cassia,

,to the City

between

Lake City, Salt Lake

the aforementioned

W. STRAND

($10,00) DOLLARS

Lots

of

of Cassia,

B o u n t i f u l , Davis

TEN

of Salt

Utah, and CHARLES WATERS, and MAGIC VALLEY

a partnership

of

MORTGAGE

Subdivision

of Cassia,
to secure

State

the

of

Idaho

indebtness

amounts, but presently

in

excess

>200,000.00.
The mortgagors

said

premises
WITNESS

June,

and

ngrec

to pay

a reasonable

the hands

all

taxes

attorney's

of said

mortgagors,

and

assessments

fee in case of
this

fo-nf

day

on

foreclosure
of

1980.
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MAGIC VALLEY PROPERTY
a partnership

»y.

THIRD JUDICIAL DISTRICT
County of sfitJrate^Stite of Utah

Minute Book Form 103

Shrrt/)1\
Plaintiff

CASE NO:
Defendant

Type of hearing: Div.
Present: ^ P l t l

P.Atty: T-fajHi^

0 ^S'S-'SCrSP-

jQt/A

Supp. Order.
Other_
OSC._
Stipulation.
Summons.
Publication.
Waiver
• Default of Pltf/Deft Entered

Annul._
Deft.

1, 9r » ; { / ^ o ,

>
D. Atty:
Q
U J^
Sworn & Examinefd:
Pltf:
Deft:.
Others:

Date: /£.-'•/-?2r
Judge:

5 , &*/*<'*

Clerk: / f ,
Reporter:
r:
Bailiff:

tfr/^cA

yXjfUfA

t

ORDERS:
•

•

Custody Evaluation Ordered
Visitation Rights

•
•
•

Pltf/Deft Awarded Support $
x
Pltf/Deft Awarded Alimony $
Payments to be made through the Clerk's Office:.

•
•

Atty. fees to the
Home To:

•
•
n
•
•
•
•
O

Furnishings To:
. Automobile To:
Each Party Awarded their Personal Property
Pltf/Deft. to Maintain Debts and Obligations
Pltf/Deft. to Maintain Insurance on Minor Children
Restraining Order Entered Against
Pltf/Deft. Granted Judgment for Arrearage in the Sum of $_
90-Day Waiting Period is Waived
Divorce Granted To
As
Decree To Become Final: • Upon Entry
• 3-Month Interlocutory
Former Name of

D

•

•

Custody Awarded To

=
Per Month/Year

•

Per Month
Alimony Waived

in the amount of

•

Deferred

. Is Restore*

•

Based on the failure of Deft to appear in response to an order of the court and on motion of PItfs counsel, coui
orders
/
shall issue for Deft.
Returnable
. Bail

•

Based on written stipulation of respective counsel/motion of Plaintiff's counsel, and good cause appearing therefoi
court orders the above case be and the same is hereby dismissed without prejudice.

EJ

Based on wrftton otipulattcm of respective counsel/motion of Plaintiff's counsel, court orders
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5

ROGER D. LING
LING, NIELSEN AND ROBINSON
Attorneys at Law
P.O. Box 396
Rupert, Idaho 83350
Telephone: 436-4717

PARSONS, SMITH, STONE
& FLETCHER

Attorneys for Defendants

6
7
8
9

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

10

STATE OF IDAHO, IN AND FOR THE COUNTY OF CASSIA

z
o

11

n
Z o

12

NUPETCO ASSOCIATES, a
partnership,

2^: 13
- •<
z

14

j * *•
HI . u

15

> O
III U 10 z .

5 P *•
c
o
Z

Case No._CI 85-12-?1 *

Plaintiff,
vs.

ANSWER

18

LELAND MARTINEAU, CHARLES
WATERS, MAGIC VALLEY PROPERTY,
a partnership, JANE DOE
MASTINEAU, JANE DOE WATERS,
STATE OF IDAHO & JOHN DOES
i-v,

19

Defendants.

16
17

20
21
22
23
24
25
26

COME NOW the defendants Leland Martineau, Charles
Waters and Magic Valley Property, a partnership, and in answer to
plaintiff's Complaint, allege:
FIRST DEFENSE
Plaintiff's Complaint fails to state sufficient facta

4

ROGER D. LING
LING, NIELSEN AND ROBINSON
Attorneys at Law
P.O. Box 396
Rupert, Idaho 83350
Telephone: 4 36-4717

5

Attorneys for Defendants

6

mm
JUL - 31986
EARSQNS, SMITH, ST0N&

SOOTHER
7
8
9

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CASSIA

10
11
z
12

0
(0

2

o

5 * 5
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13
14

« <g
111 U

-

to z _J K •-

15
16

z P a.
^

O

z

< 3

a

MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,

17
18

Case No. CI 86-3-47

Plaintiffs,
vs.

MOTION TO RECONSIDER AND
FOR RELIEF FROM ORDER

LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership,
Defendants.

19
20
21
22
23

COME NOW the defendants in the above entitled action,
and move the court to reconsider its Opinion and Order of June
27, 1986, and to grant defendants' Motion to Set Aside Foreign
Judgment on the grounds and for the reasons that said Order was

24
entered based upon mistaken facts and is contrary to the law in
25
such cases made, in the following respects, to-wit:
26

Motion to Reconsider - 1

-~v x n \ n»

Petition for Voluntary Bankruptcy

to 26 3 20 PH *87

Chapter 11
United States Bankruptcy Court for the District of Utah
Central

Division

O CORPORATION

0

PARTNERSHIP

0 0 HOT COMPLETE ABOVE
- FOR COURT USE ONtY -

In re
Magic V a l l e y

Properties,

87A 01432

a Utah Partnership

Case No.

Debtor (include all names used by debtor within last 6 years]
87-0361206
Employer's Tax ID No. of debtor:.

*£LIEF
0RD

£RED

VOLUNTARY PETITION — CHAPTER 11
1.

Petitioner's mailing address, including county, is .
Salt Lake City, Salt Lake County, Utah

710 Boston

Building

84111

2. Petitioner has resided (or has had its domidlc or principal place of business or has had its principal
assets] within this district for the longer portion of the preceding 180 days than in any other district.
3. Petitioner is qualified to file this petition and is entitled to the benefits of title 11, United States Code as
a voluntary debtor.
4.

Petitioner intends to file a plan under Chapter 11, Bankruptcy Code.

5.

Exhibt " A " is attached to and made part of this petition.

Johf\ Green , Esq-.

Sicn«J: .. Y.... ./.£. ../<
/

Address

...

--.

{Kttmrmry f«» tr\***+<i\

48 Post Office Place
Salt Lake City, Utah

U * i w o r * [WcUratio* under Penalty of Perjury on Benalf of « Corporvdo* «r Partnership

,

Leland A. Martineau

(chc p # c l u k m or

exher officer of an authorized

* t < w *< the COfpof ittonj (or 4 member 01 an authorized agent of the partnership! named as pcttHonc^in ih< fore*omf petition, declare un4<r penalty
of perjury (hat the foregoing is true and correct, and that the filing of this petition on behalf of thc^KorporauonJ (or partnership! ha* been authorized.
M-aw-^Vi <<<£?

1 Q«7

Verification on Behalf of a Corporation
United States Bankruptcy Court for the District of Utah
.

Division

In re

Debtor
delude bcre all names

W

by

~
^ ^

|
^

^

^

Case No.

^

Tax Identification No.

n

authori d
^ c d ^ ^ ^ ^ ^ ^ ^ l ^ {0r°the(r0ff\Cer<"an
" »««"I of checorporation
and correct, and that the fZl
'M
•^
" " * ' ^ ^ ^ ^ ' ^ tha < <h< A g o i n g is true
the fihng of «h« petition on behalf of the corporation h * been authorized.
Executed on

Verification on Behalf of a Partnership
United States Bankruptcy Court for the District of Utah
Central

TV

i

(n re

Division

J g g j ^ f y j ^ f r c ^ 8 ' a Utah Partnership

I

Debtor
\inctude here *1! names

(

~
W

Tax Identification N 0

~

*

by

^ ^

^

"
^

•
^^

**

Bankruptcy No.

)

87-0361206

I. L. A. Martineau
t

' o n " < n X ^ o ^ T e T ^ o n : , 7nf
A™ a u l h o r » « * ^ n t l of «hc partnership named as pcii™d lh ac the fill ofL
Zl' ! , " " . ! • T ' " ° f ^ ^ c h a i t h ° fore*oine " <™ a n d «>rrccc.
S
«n,s pc«,„on on behalf of the panncrship has been authorized.
Executed on

March

1987

fat&^a

OtcH

4 lu PM -bi

JOHN C. GREEN 1242
GUSTIN, GREEN, STEGALL & LIAPIS
Attorneys for Defendants

, „„
^^t' tf!|
^fxiK^^ ^2±WiJLi^

Third Floor, New York Building

8Y

M i% , l E

•

ftpffTe^F

48 Post Office Place
Salt Lake City, Utah 84101
Telephone: (801) 53 2-6996
IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH
OoOoo
MICHAEL W. STRAND, and MLK
INVESTMENTS, a partnership,
Plaintiffs,
v.
LELAND MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS
I N C , and MAGIC VALLEY
PROPERTIES, a partnership
Defendants.

:
:
:

AFFIDAVIT OF CLAIMED
OFFSETS

:

Civil No. C 83-5680

:
:
:
:

Judge Scott Daniels

:
ooOoo

STATE OF UTAH

)

: ss
C O U N T Y OF S A L T L A K E )
C O M E S NOW L e l a n d A . M a r t i n e a u b e i n g
d e p o s e s and

first duly

sworn,

says:

1.

That he is the above-named defendant.

2.

That your affiant is a certified public accountant, and

in that capacity rendered certain services to Michael W. Strand
and his associated entities.
3.

That pursuant to a verbal agreement Mr. Strand agreed to

guarantee payment of the services rendered by affiant to

all of Mr. Strand's associated entities.
3.

That through April 30, 1981, Michael W. Strand and his

related entities had incurred fees for services rendered in the
amount of $163,471.00.

In addition to this principal amount due,

interest has accrued at a rate of ten percent through December
14, 1987 in the amount of $108,300.00, for a total amount due
affiant from Mr. Strand of $271,771.00.

A copy of the breakdown

of fees incurred is hereto attached as Exhibit "A" and by
reference made a part hereof.
4.

In addition to the foregoing, your affiant has paid

the

expenses of and has rendered services to Magic Valley Properties
in the amount of $399,322.24.

A summary of said fees and

expenditures is hereto attached as Exhibit "B" and by reference
made a part hereof.
5.

Your affiant claims that Mike Strand is a one-half owner

of Magic Valley Properties, and therefore, should reimburse your
affiant one-half of the total expenditures and the total value of
services rendered or $199,661.12, plus appropriate interest at a
rate of 6 percent prior to May 14, 1981 and 10 percent through
December 14, 1987 in the amount of $103,812.43 for a total amount
due affiant from Mr. Strand of $303,473.55.
6.

Offset is also claimed in the amount of $193,209.00 plus

interest at a rate of 20 percent from and after the 30th day of
July 1986 through December 14, 1987 and in the amount of
$364,934.75 plus interest at a rate of 12 percent from and after
2

the 30th day of July, 1986 through December 14, 1987 for a
combined total of principal and interest in the amount of
$671,490.46.

This offset is based on the fact that your affiant

is a general partner of the Hammons - Martineau Partnership which
is the owner of a judgment entered in the Third Judicial District
Court in and for Salt Lake County, State of Utah, for David
Hammons and against Michael Strand and MLK Investments.
7.

Said claimed offsets totaling $1,246,735.00 exceed the

amounts reflected in the judgment entered in the above-entitled
Court, and therefore, the Court should continue its order
restricting execution on the judgment against affiant pending
trial scheduled for January 19, 1988.
FURTHER your affiant sayeth naught.
DATED this

day of December, lj

-C^uZ&e
elaiid A. Martinea
Subscribed and sworn to before iae this / /y
December, 1987

day of

Notary P^lic,-T^s±ding
ii^SaltyLak^'JSlty, Utah
^

My commission expires:

£ V- 9t

3

E+ "A"

MICHAEL W. STRAND & RELATED ENTITIES
SUMMARY OF FEES AND COSTS
April 30, 1981

Michael W. Strand (Adj. $3,185.42)
B. I. Associates (Adj. $1,802. 50)
M & L Investments
Overland Oilfield Construction, Inc.
Wyoco Petroleum, Inc.
Dome Pipeline, Inc.
Sordco
Overland Dome Petroleum Company
Classic Mining Corporation
Classic Partnership No. 1
Classic Partnership No. 2
CJASHI r

Global

Fpor-pv

$

20,914.12^
34,573.82 s
2,027.26 •'
38,862.47 ''
23,560.71
3,139.971,362.14
30,122.90•'
13,226.47
98.50
1,045.80
l_f.7l.ii

(7,'l34.55)
$ 163,471.05
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RICHARDS, CAINE AND RICHARDS
TijtOANEYS AND COUNSELORS AT LAW

1 1

,

_J

SUITE 200

Lie

LEGAL ARTS BUILDING

2568 WASHINGTON BOULEVARD
OGDEN, UTAH 84401
MAUf IC.L RlCHAUDS
JOHN THOMAS

TELEPHONE;

(801)393-6367
(801) 393-5368

OINL

RlEED M RlCHAflOS
Bt=RNAfcO L.

AILEN

January 4, 1988
Hand delivered this date
John C. Green
Attorney at Law
W Post Office Place #300
Silt Lake City, Utah 84101
Re:

Strand vs. Martineau

Civil No. C83-5680

Dear John,
We have received your claim of offset which you submitted pursuant
to the Court's Order. I believe that the Order also fairly requires that we
ire entitled to know what supporting evidence you have for your claims, in
reticular, with respect to the claim of the Hammons judgment against Mike
rend, 2t al in the Salt Lake County action. I request that you provide us
th documentation showing how Martineau aquired the judgment, what considerion wcs paid and documents showing what kind of business relationship
allegedly a partnershio ) that Hammons and Martineau have. I would request
at we receive these documents within five days. Failure to provide them
11 result in our bringing a motion to strike this claim from the proceeding.

Sincerely,

John T. Caine
KC/sd
:,:: Judge Scott Daniels
Third District Court

MICHAEL W. STRAND & RELATED ENTITIES
SUMMARY OF FEES AND COSTS
A p r i l 3 0 , 1981

Michael W. Strand (Adj. S3.185.42)
B. I. Aaaoclatee (Adj. $1,802.50)
H (, L Investraente
Ovcil.:id O i l f i e l d Conetructlon, I n c .
Wyoco Petroleum, I n c .
Do,; P r o l i n e , I n c .
OVIM

la id DODC Petroleum Company

Cl.ii.•;{. Mining Corporation
Jin-;!, Partnerahip No. 1

Cla.«-'il( P a r t n e r s h i p No. 2
•Il#t^ <. lc Energy
'.'lot-.l

$

20 914

n

^
>•

W.M.M
' _ "
38 8 6 2 1 ? . '
'
' ; £
^
1,362.14
30,122.90,
13,226.47
98.30
1,045.80
1,671.44
(7,134.55)
$ 163,471.05

as to the second mortgage given by the defendants to the
Strands.

Specifically, the defendants argue that the failure

to serve notice of process in the Utah action on the defendant
Waters, an Idaho resident, and the defendant Magic Valley Properties
an Idaho partnership, resulted in the Utah court's lack of in
personam jurisdiction.

Additionally, the defendants contend that

the Utah court lacked subject matter jurisdiction because the
mortgage involves Idaho real property and because the Utah
suit was not prosecuted by a real party in interest, as required
by I.R.C.P. 17(a).
The plaintiffs, however, argue that the foreign judgment
is a valid judgment properly filed pursuant to I.C. Sec. 10-13011308 and is entitled to full faith and credit in Idaho courts.
The plaintiffs contend that the Utah court had personal jurisdiction over both Michael Strand and Leland Martineau and that
once these two parties entered into a stipulation concerning the
second mortgage, the Utah court had subject matter jurisdiction
to enter an order and judgment based upon that stipulation.
A final judgment entered by a court of competent jurisdiction is presumed valid and, therefore, the party asserting the
invalidity of the judgment carries the burden of proof
^sufficient to overcome the presumption.
104 Idaho 1, 7, 655 P.2d 895, 901 (1982).

Sheppard v. Sheppard,
Because of this

presumption, a foreign judgment is entitled to full faith and
credit, unless it would be void in the state in which the judgment
was entered due to the lack of the in personam jurisdition or

subject matter jurisdiction.

Schwilling v. Home, 105 Idaho 294,

296, 669 P.2d 183, 185 (1983) (lack of personal jurisdiction
voids foreign judgment); Sierra Life Ins. Co. v. Granatat 99 Idaho
624, 586 P.2d 1068 (1978) (lack of subject matter jurisdiction
voids foreign judgment).

Thus, the only issues properly before

this court, on the motion to set aside the Utah judgment, are:
(1) whether the Utah court had in personam jurisdiction; and
(2) whether the Utah court had subject matter jurisdiction to
issue its order and judgment.

This court is not the proper forum

for determining the extent of the foreign judgment's application;
that is, whether Martineau had the authority to bind Waters and
the partnership by stipulating to the validity of the mortgage.
Martineaufs authority is an issue for the court in which foreclosure
of the mortgage is being litigated, i.e. CI 85-12-215.

Whether

Magic Valley Property is the same as Magic Valley Properties,
whether Waters currently retains an interest in the mortgaged real
estate, and whether the foreign judgment resolves the issue of
the validity of the second mortgage are also issues better left to
the foreclosure action in CI 85-12-215.

What is at issue here is

whether the foreign judgment is void as per I.R.C.P. 60(b).
It is the conclusion of this court that the defendants
have not overcome the presumption of validity attached to
foreign judgments on the issue of in personam jurisdiction.

The

Utah court clearly had personal jurisdiction over Martineau,
because he was a Utah domicile and because he appeared in the
Utah action.

Millikin v. Meyer, 311 U.S. 457, 462 (1940) (domicile

Opinion & Order

-6-

is a constitutionally sufficient basis for in personam jurisdiction
Poage v. Cooperative Publishing, 57 Idaho 561, 573, 66 P.2d 1119,
1125 (1937) (jurisdiction of the person may be acquired by voluntar
appearance).

Also, although it is unclear, it appears that the

Utah court had jurisdiction over the partnership.

Personal

jurisdiction may be obtained over a partnership by serving process
either upon the partnership or upon an individual member in his
role as an officer, managing agent or general agent of the partnership.

Legg v.

Baringa, 92 Idaho 225, 227, 440 P.2d 345, 347

(1968); I.R.C.P. 4(d)(4).

Here, the defendants have not shown that

Martineau was not an officer, managing agent or general agent of
the subject partnership.

Therefore, the defendants have failed

to show that service of process on Martineau did not constitute
service of process sufficient for the Utah court to obtain in
personam jurisdiction over the partnership.

Finally, Idaho law

allows a partner to confess a judgment, if the other partners have
abandoned the business.

I.C. Sec. 53-309(3)(d).

By Waters1 own

admission, he sold all of his interest in the partnership shortly
after the second mortgage was entered into.

In light of the

circumstances, it is not clear that the Utah judgment would be
void in Utah for lack of in personam jurisdiction.
Originally, the Utah action was a suit on the underlying
obligation of the mortgage.

Therefore, it is irrelevant that

the property subject to the mortgage was in Idaho.

The Utah

court clearly had subject matter jurisdiction over the underlying
obligation.

Once the parties entered into the stipulation

Opinion & Order
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PARTNERSHIP AGREEMENT

THIS PARTNERSHIP KSREEMEtfr MADE thin 25th day of September, 19.16,
by anJ between W. DAVID HAMMONS, hereinafter referred to as "Hammoni,"
an1 sometimes j o i n t l y

referred

to as "Partner" or "Partners," and LMLAND

A. MAHTINEAU, hereinafter referred to as "Martineau", and sometimes
j o m t L y referred to as "Partner" or "Partners".
RECITALS

1.

Harmons and Martineau desire to join together for the pursuit,

of oonmon business goals.
2.

Hammons and Martineau have considered various forms of joint

business enterprises for their business a c t i v i t i e s .
J.

Hammons and Martineau desire to enter into a general Utah [3art-

nei^ship agreement as the most advantageous business form for tneir
mutual purposes.
4.

In consideration of the mutual promises contained herein, tfrj-

Partners agree as follows:
ARTICLE I
NAME, PURPOSE AND DOMICILE. The name of the [>artnership shalJ b.the Hammons-Martineau Partnership.

The Partnership shall be conducts!

lor tlie purposes of oDnducting various forms of business enterprises,
including but not limited to the operation of Magic Valley Properties
«rd tne collection of any assets of Michael W. Strand or related entities.

The principal place of the business shall bo at. 710 Boston

Bulining, Salt Lake City, Salt Lake County,. Utah unless relocated ty
majority consent or the Partners.

_

_
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ARTICLE II
THE DURATION OF THE A3REEMEOT. The teem of this Agreement shall be
for twenty years oownencing on the 25th day of September, 1986 and t e i minating on 20 years hence, unless sooner terminated by mutual consent
oi tlK pirties or by operation of the provisions of this agreement.
ARTICLE III
CLASSIFICATION AND PERFORMANCE BY PARTNERS. All partners will b«
o l a s j i f i d as active. In the event an active partner dies, his estate
w i l l tecune an estate partner.
in arty partnership natter.

Only active partners shall have any v;te

I t i s understood and agreed that frcm tijtv

to time partners may be added and may either be active or advisory
partners.
ARTICLE IV
Each Partner shall contribute those assets set forth in Exhibit
"A", whic h is hereto attached and by reference made a part hereof.

E*ch

partners 1 <x>ntribution shall be $ 400,000.00 DOLtARS for the purposes of this Agreement.

Any additional contribution required of the

Partners shall onTy be determined and established in accordance with
those Articles herein set forth below.
ARTICLE V
BUSINESS EXPENSES.

All business expenses incurred by the

Partnecsl ip, including insurance, rent, taxes, payroll, e t c . shall a l l
bevxroe p yable on account of the Partnership.

All losses incurred sh dl

be pcii ] out of the capital, of the Partnership or the profit arising f am
th(i Partnership business or if both shall be deficient by the Partner!
on a pro-rata basis in preparation to thair original oonteiributeionfl BS
provided in Article XVII below.
-2-

ARTICLE VI
AUTHORITY. No partner shall buy any goods or articles or enter any
contract exceeding the value of $5,000.00 without prior consent in
writing of the other partner.

If arty partner exceeds his authority, tlv»

other |>artner shall have the option to take the goods or accept the
contract on the account of the partnership or l e t tlie goods remain the
sole property of the partner, who shall have obligated himself.
ARTICLE VII
&OKS AND RECORDS. Books and accounts sha] I be maintained by the
partners and the proper entries made therein of a l l sales, purchases,
receipts, payments transactions, and property of the Partnership and the
books of account, and a l l records of the Partnership shall be retained
at "the principal place of business as specified in Article I above.
Each partner shall have free access at a l l times to a l l bodes and
record s maintained relative to tl\e Partnership business.
ARTICLE VIII
ACCOUNTING. The fiscal year of the Partnership shall be from tjie
1st

cuy .of January, to the 31st day of December, each year.

On tb»

31st cay of December commencing 1986 and on the 31st day of December, in
ecici i jceeeding year a general accounting shall be made and taken by
the partners of a l l sales, purchases, receipts, payments and transactions of the Partnership during the preceeding fiscal year and of a l l
cap it* L and current l i a b i l i t i e s of the Partnership,

The general

acout ting shall be written in the Partnership account books and si jned
in eac h book by each Partner iirirediately after i t is completed.

Alter.

the signature of each partner is entered, each partner shall keep one of
-3-

the loolcs and shall be bound by every account except that if any naniLest error i s found therein by any partner and shown to the other pertnec
within three months after the error has teen noted l>y a l l

of them, the

error shall be rectified.
ARTICLE IX
DIVISION OF PROFITS AND DOSSES.

Each partner shall be entitled to

F i m LERCENT (50%) of the net profits of the business and a l l losses
occurring in the course of the business shall be borne in the same
proportion, or as specified in Article XV, unless tlie losses are occasioned
by w i l f a l l neglect or default and not the mere mistake or error of any of
the partners, in
partner

which case the loss so incurred shall be nade good by the

through whose neglect or default the losses shall arise.

Distribution" of profits shall be made as mutually agreed and determined by
the partners.
ARTICLE X
ADVANCE DRAWS, Each partner shall be at liberty to proportionately
draw out of the

business in anticipation of the expected profits any :;ums

chat may mutually be ajreed on and the sums are to be drawn only at.ter
there* t i s

been entered in the books of the Partnership the tetms of

«igre«!iiK-nt#

giving the date, the amount to be drawn by the respective part-

ners, tune

at which ths sums shall be drawn and any other conditions or

iaat t *rs

mutually agreed- on.
ARTICLE XI

SALARY. No partner shall receive any salary feem the Partnership
*nd die only compensation to be paid shall be as provided in Article
IX arri X.
-4-

ARTICLE XII
l^CTIREMENT.

In the event any partner shall dosire to retire iron

the Partnership, hs shall give six months' notice in writing-to the
other partner and continuing partner shall pay or distribute to the
retiring partner at the termination of the six months1 notice, the value oi:
the iuterest

of the retiring partner, in the Partnership, the value shall

be determined by a closing of the books and rendition of the appropriate
profit

and l o s s , trial balance and balance sheet statements.
ARTICLE XII

RIGHTS OF CONTINUING PARTNERS. On the retirenent of any part <er,
the continuing partner or partners shall be at liberty if they so <tesire
to ret ain a l l trade names designating the firm name used and each of tlie
par cn< rs shall sign and execute any assignments, instruments, or papers
that :.hall be reasonably required for effectuatirq an amicable .ret.remerit.

ARTICLE XIII
DEATH OF PARTNER.

In the event of the death of one partner, the

legal representative of the deceased partner shall remain as a partner
in the partnership firm except-that exercising of the right on the port of
tlKi representative of the deceased partner shcdl not oontinue for t p»riod
in

excess of six months.
ARTICLE XIV
I MPLOYEE MANAGEMENT. No partner shall hire or dismiss any pecscn

in the: employment of the Partnership without the consent of the ot ler
paitn<r or partners, except in cases of gross misconduct by the
employee.
-5-

ARTICLE XV
ADDITIONAL OOMTRIBLfTIONS. The partner shall r>:>t have to oontr:Dute
any additional capital to the Partnership to that DKjuired under Art icJe
VIII h r e i n , except as follows:
E <ch partner shall be required to contribute a proportionate shar:
in additional contributions if the fiscal year closes with an insufficiency in the capital account or profits of the Partnership to ice< t
current, expenses.
AL1 expenses paid from disproportionate contributions by one o,' the
partners shall be directly allocable to that partner for tax purpose s
until equal contributions are made to the partnership by the deficient
partner.
ARTICLE XV
MISCELLANEOUS.

Each of the partners hereunder acknowledges am

agrees that they have ceen fully advised as to the status of the assets
whuh oach is contributing to this partnership and further acknowlelge
chat; each accepts the others contribution as constituting full valu"
for th<» FIFfY PERCENT (50%) interest in the partnership each shall
ceo iv^.

Each further acknowledges that there i s risk and that the

assets contributed may subsequently become vjorthless or u n c o l l e c t i b e .
ARTICLE XVI
ADDITIONS, ALTERATIONS OR MODIFICATIONS.

Where i t shall appear L>

the partners that this agreement or any terms and conditions contained
heroin are in any way ineffective or deficient or rot expressed as >n-

-6-

necesisary, the partners will enter into, execute, and perform a l l
further deeds and instruments as their counsel shall advise.

Any ddi-

tion, alteration or modification shall be in writing, and no oral
agreement shall be effective.
ARTICLE XVII
CASH COtmaBUTIONS. It is understood and agreed by the parties
that ?ach of the general partners shall contribute FIFTY PERCENT (0%)
to th<? partnership for a l l expenses incurred.

In the event one of th*

partners contributes rrore than FIFTY PERCENT (50%), then he may at hioption convert any amounts over FIFTY PERCENT (50J, paid by him to an
additional interest in the partnership if the deficient partner da s rot
pay iii his deficient amount within 60 days after notice and demand i s
made or within 60 days after the year et\l accounting i s submitted, ev<*n
tlioagh such a conversion may give such partner moro than a fifty p r e n t
interest in said partnership.
IN WITNESS V«ERE0F, the parties have executed this agreement <it
Salt I^Jce Cit^z Utah toe day and year f i r s t written above.

>3^VW. DAVID HAMMCNS

EXHIBIT "A"
A.

Lelard A, Martineau assigns a l l oE his r i g i t , t i t l e and

i n t e r e s t in Magic Valley Properties and aLl claims ot o££set he lias
again*:t Michael W, Strand / M & L Investments, or related e n t i t i e s to the
Paruiecship.
B._ W. David Hammons assigns a l l claims he has including his in'iet-^t
in the Judgement against Michael W. Strand and related e n t i t i e s ente reel In
Che Third J u d i c i a l
Partner s h i p .

;

*

D i s t r i c t Court in and for S a l t Lake County to th-r

ASSIGNMENT OF CLAIM IN LITIGATION

We, Michael
jointly,

of Salt

and valuable

Lake City.

consideration

hereby

aclnowledged,

right,

title

of Salt

hereby

Lake County,

this

State

of

assigns

Utah,

Af/A*

the

of

of

the

receipt

good

whereof

Associates

Third

and

of

all

to them in and to certain

No. C83-5680
State

individually

in consideration

to Nupetco

belonging

in Case

Dated

and MLK Investments,

to us in hand paid,

and interest

now in litigation
Court

W. Strand

is

the
claims

Judicial

District

Utah.

day of August, f 985.

«
Michael

W.

Strand

<^^r

JK^A JZ^^O
MLK

;A^x

Investments

STATE OF UTAH
:SS

COUNTY OF SALT LAKE

Subscribed

My Commission

)

and sworn

Expires:

to before

me this

/J}y&—day

of August,

1^tnuJ^UIXtJ
Residing

EXHIBIT "C"

at

Salt

Lake

County

1985.

NOTICE OF ASSIGNMENT

KNOW ALL MEN BY THESE PRESENTS, that
strand,

of the County of Davis,

judgement

obtained

Motors,
1985,

Inc.,

in the District

is subject
Michael

State

W. Strand and Lois

give notice

Charles

Waters,

a partnership,

Court of the Third Judicial

by that

certain

certain

District

as assignors,
obligation

made by Leland A. Martineau,

a copy of which is attached

IN WITNESS whereof

this

Assignment

/f**ay

the
Valley
11,

Court in and for
as Exhibit

by a

"A")

wherein

to Nupetco

which is secured

as Exhibit

Magic

of Mortgage

assigned

Charles

that

dated October

of Utah (a copy of which is attached

and Lois Strand

900 East that

mortgage

Properties

Leland A. Martinoau,

to and governed

W. Strand

2006 South

of Utah, hereby

and Magic Galley Properties,

.Salt Lake County,

second

against

State

Michael

Associates,
certain

Waters and Magic

Valley

"fl".

of October,

1985.

MICHAEL W. STRAND

LOIS STRAND
NUPSTCO ASSOCIATES

njLktUHQA&JL

r-\/l

M r^ i - r - * r - \ v \

£y /T

A

Prll 30, 198!

H:, 16
B. . #
H /. L
Ow 1,
Wy, o * O i l f i e l d C o n B « r u c c l o n
Do i

So:

f

20.914.12*
34,573.82
2.027.26
33,862.47,
23.560.71*^
3,139.97*^
1.362. \<**^x
30,122.90*^'
13,226.47^^
96.50
1.045.80
1.671.44^^

T

Pcllnc, Inc.

3<

Dv • U
- I . , ;:

1 Done Petroleua, Coa
««n«n« Corporation
; \ l a r L n c « l H p No. j
:L • «1 P a r t n e r s h i p No. 2
:i< • 1 Energy

7

* i

i. '. 4

1

ILJii^s)^

ft r - '
EXHIRITV

*

MM€ns

MARTINEAU

AMERICAN INSTITUTE O f

A CO

M PAN

Y

CEMWIEO poeuc ACCOUNTANTS
UTAH ASSOCIATION OF
CEflTIF IEO PUBLIC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

Jttly 17, 1981
Mr. Michael V. Strand
1199 South 1500 t u t
Boo&eiful, Utah 84010
- UVISBD BILLING PROFESSIONAL SERVICES RENOERED

la aa anting and tax aarvlca for tha parlod aaded
ifttX 30, 1911 including: financial atatananta raport
preparation; Preparation of 1980 lncoaa tax data;
Fadaral Ravanua Agant'a Examination; lovay - atock buy;
•tack purchaaa; Preparation of tax raturna

$

1,981,30

•^M&c* from billing datad April 22 1 1981

22,118,24

Lata raduction aa par agraamaat betwaan
N» ftrand 4 L. Hartinaau

(3.183,42)
8

710 BOSTON BUILDING

SALT LAKE CITY. UTAH S4111

20.914.12

TELEPHONE (801) 364-0700

A

iih-

MARTINEAU
& COMPANY

— *
c*«ti#f40«^^c*ccaJ!i?t«f%
VII AM **%OC«AltON Of
C t A T * «f> FUtOC ACCOUNtAM1«

CERTIFIED PUBLIC ACCOUNTANTS

July 17, 1981

b. I. Associates
1199 South 1500 East
Bountiful, Utah 84010

- REVISED BILLING PROFESSIONAL SERVICES RENOEREO

Accounting and tax service for the period ended
April 30, 1981 including: Preparation of F/S;
Rep. Letter; Trial Balances & AJE's; Typing; federal
and Utah extensions; 12/31/80 review; Bank Accounts and Cash; A/R
St A/P; FSB Visa Payments; A/P Wheeler; Jay Riley- Truck;
[nsurance Cancellation; Creditors; Surveying; Depreciation
Schedules; Pay-off Trailer

$

4,153.18

Balance from billing dated April 23, 1981

32,223.14

Less reduction as per agreement - M. Strand &
L.
tt.rtineau

(1,802.50)
$

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

TELEPHONE (801) 364-0700

34,573.82

Mew,eH8

IttJKffiR MARTINEAU

mm

AMERICAN INSTITUTE Of

& COMPAN Y

CCATlfl€0 PU6UC ACCOUNTANTS
UTAH ASSOCIATION Of
CCflTIf<C0 f"U6UC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

June 4, 1981

Huh

Investment

11*9 South 1500 Ea*t
Bountiful, Utah 84010

PROFESSIONAL SER^CES REHOERED

Accounting and tax service for the period ended
April 30, 1981 including: 1980 income tax extensions
tiank reconciletionsf etc.
silence from billing dated April 21, 1981

$

36.66

1»990.6Q
T*I9?7|2*

710 BOSTON BUILDING

SALT LAKE CITY. UTAH 84111

TELEPHONE (801) 364-0700

MARTINEAU

M£MM,,S

& COMPANY

CEHTIftEO PUBLIC ACCOUNTANTS

AMERICAN INSTITUTE O f
UTAH ASSOCIATION O f
CEATIf ICO PU6UC ACCOUNTANTS

CERTIFIEO PUBLIC ACCOUNTANTS

June 4, 1981

Overland Oilfield Construction, lac.
P. 0. Box 59
Wnlcott, Wyoming

32335

PROFESSIONAL SERVICES RENOEREO

Accounting and tax service for the period ended
April 30 9 1981 includingl. Rep. Ltr.; trial balance 4
AJE's; Report preparation; Preparation of income;
federal & State extensions; IRS payroll taxee; Computer
processing and lias on computer; general ledger; 964 Kenvorth
Wreck; Payroll - employees; Insurance cancellation;
Payroll to greyhound; Ltd. Partnership questions (calls)
Vehicle Registration; Sale - Jay Riley Truck
Balance from billing dated April 22, 1981

710 BOSTON BUILOING

SALT LAKE CITY, UTAH 84111

$

2f897.05
35,965.42

TELEPHONE (801) 384-0700

M£M8BW

MARTINEAU

AMERICAN INSTITUTE Of

& CO

MPAN Y

CERTIFIED pueuc ACCOUNTANTS
UTAH ASSOCIATION Of
CEATIf l£0 PU6UC ACCOUNTANTS

CERTIFlEO PUBUC ACCOUNTANTS

Jiii.e s ,

1981

Wyoco Petroleum, Inc.
1199 M>uth 1500 East
Bountiful, Utah 84010

PROFESSIONAL SERVICES RENOEREO
Acv_oc it lag and tax service for the period taded
A.rii 30, 1980 including: Report Preparation;
l»waudited F/S; Rep. Ltr.; Job analysis; Computax
citar^e; Preparation of income taxes; Wyoco #1 Ltd.
Partnership; Norman HOE; K-l preparation; Run
general ledger; A/R «i A/P; Creditors; Suamons;
Eank Recoasillation

$

Uiaice from bUling dated April221, 1981 (March Billing)

28,871.53

Less payment received March 12, 1981

(10,000.00)
$

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

4,689.18

23»560.71

TELEPHONE (801) 364-0700

LWti*«i &MARTINEAU
Iffftflffi] COMPANY

M6M8£RS
AMERICAN INSTITUTE Of
C£«T»f 4£0 PUBUC ACCOUNTANTS

UTAH ASSOCIATION Of
CEftTlf i£0 PUBUC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

June », 1981

Lome Pipeline, Inc.
c/o he. A. L. Varah, Pres.
Ke^et Consultancts, Led.
18 test 41st Street, Suite 1800
New York, New York 10017
PROFESSIONAL SERVICES RENDERED

Accounting and tax service for the period ended
April 30, 1981 incldding: Adjusting entries;
Tri^l Balance; Extensions; Preparation of
Partnership income tax returns; K-l'e
balance from billing dated April 21, 1981

$

928,87
2,211.10

? hW-V

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

TELEPHONE (801) 364-0700

m$Am

M£A48€RS

MARTINEAU
& COMPANY

AMERICAN INSTITUTE O f
CERTIFIED PU6UC ACCOUNTANTS
UTAH ASSOCIATION O f
CERTIFIEO PUBLIC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

Ap. il 21, 1931

SO. DU>

c/ JJ/. Rex Peterson
2 7' 1 '0" Street, Suite B-3
Li cium, Nebraska 68:>10
PROFESSIONAL SERVICES RENDERED

/»:• ou.ting and tax service for thepperiod ended
!-U.ch 31, 1981. Including; bank accounts & cash;
ex.en ions

$

1,206.J9

Bi ,in e focin billing aated 2/27/81

$

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

155.75

1.362,14

TELEPHONE (801) 364-0700

M€M6£ftS

muJffl MARTINEAU
\]$flM * COMPANY

A*l£AlCAN INSTITUTE OF
C€RTlf ICO PUBLIC ACCOUNTANTS
UTAH ASSOCIATION Of
CCRTIFICO PU6UC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

Ji;ne 4 , 1981

Over laud Doue Petroleum Company
A Jolac Venture
404 BeJcon bldg.
Sale lake City, Utah 84111

PROFESSIONAL SERVICES RENDERED

Accounting and tax service for the period ended
Ac«ril 30, 1V81 including: Preparation of returns;
revie r W/p's; Computer charges on Partnership returns &
K-i'a federal extensions for all partnerships;
Pcv ce sing, returns; Ltd. Partnership calls; Bank
dc> ouwcs I cash; Insurance - John Ware; Mailing of
K-i's; Correspondence; extenaiona for Classic Partnerships
i/l S -'

#

aal.ac,- from billing daced April 22, 1981

26, 016.86
$

710 BOSTON BUILDING
»l

1
M
B lll>U

H

II

SALT LAKE CITY. UTAH 34111
..

•

IK

«,rf * • • ! I *4<*ll.L-^fc*U*—»

4 f 106.04

30/122.90

TELEPHONE (801) 364-0700
- +± .

v ^~- i a J

A.

Lt-flL+MJ MARTINEAU
flL COMPANY

M£Me£RS
AMERICAN INSTITUTE O f

CERTIF160 PUBLIC ACCOUNTANTS
UTAH ASSOCIATION O f
CERTIflEO PUBUC ACCOUNTANTS

CERTIFIED PUBUC ACCOUNTANTS

1931

CI<».>s.ic Mining Corporation
4(«Afc<ston BldgS*i)r h u e C i t y , Utah
rfAlll

PROFESSIONAL SERVICES RENOEREO

A, v -.;i..ci:vj; and tax Service for the period ended
*. 10, 1 9 M including: Quarterly payroll taxes;
.»...»'* rur.mi lint 1«>II; C«HI«III t lnfc regarding ln«ur*ac* c*o*«] lation
>':•:.

$

£..: m.-.e fioD b i l l i n g date.! Ayril . «\ 19«1

198.6>
13,027.6 '

$ 13.226.4;

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

TELEPHONE (801) 364-0700

QQQS'OG

tMtfffl

mm

MARTINEAU
& COMPANY

MEM8EHS

AMERICAN INSTITUTE Of
CITIFIED Pt»UC ACCOUNTANTS
UTAH ASSOCIATION Of
CEATIFIEO PUBLIC ACCOUNTANTS

CERTIFIED PUBLIC ACCOUNTANTS

Jam* 4, 1981

Cab ale Energy
4o4 doston Bldg.
Salt Lake City, Utah

84111

PROFESSIONAL SERVICES RENDERED

Accounting and tax service for the period ended
April 31, 1981 Including: Federal and Utah
extensions
Balauce from billing dated April 2J,t 1981

$

29.00
1,642.44

? l,$71t^

710 BOSTON BUILDING

SALT LAKE CITY. UTAH 84111

TELEPHONE (801) 364-0700

MARTINEAU
& COMPANY

wm

MEMBERS
AMERICAN INSTITUTE Of
CERTlf t£0 PUBLIC ACCOUNTANTS
UTAH ASSOCIATION Of

cenTif ico pueuc ACCOUNTANTS

CERTIFIED PUBUC ACCOUNTANTS

June 4, 1981

(J3 ob.il Oil Company
203 boston Building
Salt Lake City, Utah

84111

PROFESSIONAL SERVICES RENDERED

rii'co.iutlngaantf tax aervlce for the parlod ended
Aj.rl. 30f 1988. Including: Preparation If
quarterly payroll taxes; payroll tor Katie
Balance from billing dated April 22, 1981
L«JJ8 partial pepayment May 14, 1981

$

61.70
(8,196.25)
1,000.00

CREDIT BALANCE

710 BOSTON BUILDING

SALT LAKE CITY, UTAH 84111

TELEPHONE (801) 364-0700

3k>i
67 )S
Re\ *•

RENEWAL
AF PLICATION TO TRANSACT BUSINESS UNDER AN ASSUMED NAME.
<&
&
•&,.
AssurvdN
160 E i tori
P.O. [<=.x^i
Salt iase C
Telep.'^nt.-

FILING INSTRUCTIONS:
1. Filing Fee: $15.00
2. File in Duplicate
3. Type or print must be legible
4. Check payable to: State of Utah

rm Section
Sc Jth
i0l
:y, Jtah 84145-0801
32 '3935

'Filing shall be effective for a period of 5 years from the date of approval9

/yiA&T/'Jg'ku^

/. 7M. asj. .in I name is
2. 7 ' , nut re .1 the business is
3. B. i inot

a: jress "7iO

BoST^rJ

4

CcnO>AKj^l

£&cr/*e*

pursue

/&&.A/T

AC£AUrJ<T//S£r
y±J>6r.

(Street)

KSALT

%Li>,

UTi^i

U*L£^

(City)

(Zip OCUt:

(State)

4. R,i //s.'c nd <gent (MUST BE UTAH RESIDENT AT STREET ADDRESS) >

(Name- please print))

7/o

fasted

&U&,

(Street Address)

v3l.£
(City)

%

UTAH
(State)

{4

(2oCoc

5. N rm-. T , mesotthe person o<'persons owning, andtransacting business, with their addresses, are as fc
sar»t as . /ef r, please check. (
)
Names*

.£'<X*r

_. ^

Addresses

^J€s&€sJ

*V ;'.e ,i pi. ant is a corporation, said corporation
mi *.: be nc rporated/qualificd in the State of Utah
an : oe g )d standing.
I tlLREt Y ; CC£PT APPOINTMENT AS
R£ < ,IST Mi GTAGENT,
(Registered Agent's SiorXture)

res of Persons Named Above

rf^M^ ^ZtuJ^
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AUG 25 1936
' Cci.ri

JOHN C. Green
Attorney for Defendants
48 Post Office Place, Third Floor
Salt Lake City, Utah 84101
Telephone: (801) 532-6996
IN THE THIRD JUDICIAL DISTRICT COURT, IN AND
SALT LAKE COUNTY, STATE OF UTAH
-oooOoooMICHAEL STRAND, LOIS STRAND
and MINGO OIL COMPANY,
a Utah corporation,

JUDGMENT

Plaintiffs,

Civil No. C82-8686

vs .
•Judge Judith M. Billings
DAVID HAMMONS, THE ESTATE OF
HERB HAMMONS, (Deceased), and
ELECTRO TECHNICAL CORPORATION,
a Utah corporation,
Defendants.
ELECTRO TECHNICAL CORPORATION,
a Utah corporation,
Counterclaim
Plaintiff,
vs.

Civil No. C-83-3934

MINGO OIL COMPANY, a Utah
corporation, and MICHAEL
STRAND,
Counterclaim
Defendants.
The
for

trial

above-entitled
before

The

matter
Honorable

having

come

Judith

M.

on

regularly

Billings, Judge

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CASSIA
MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,

Case No.

Plaintiffs,
NOTICE OF FILING FOREIGN
JUDGMENT

vs.
LELAND A. MARTINEAU, CHARLES
WATERS, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY PROPERTIES
a partnership,
Defendants.

NOTICE IS HEREBY GIVEN that MICHAEL W. STRAND and
MLK INVESTMENTS, by NUPETCO ASSOCIATES, a partnership, as Assignee,
filed a Judgment from the Third District Court in Salt Lake County,
Utah, in the above entitled Court and caption along with the
Assignment of the Judgment, this 20th day of March, 1986.
The names of the defendants and judgment debtors and creditor are:
Nupetco and
Michael L. Strand, and
MLK Investments
2006 South 9th East
Salt Lake City, Utah 84105
Leland A, Martineau
#9 Exchange Place
Salt Lake City, Utah 84401

PaaP

1 — Nc\r i r-^ r\<£ X? 1 1 i* ~ ~

Leland A, Martineau
c/o Roger D. Ling
Ling, Nielsen & Robinson
Box 396
Rupert, Idaho 83350
Magic Valley Properties
c/o Leland A. Martineau
#9 Exchange Place
Salt Lake City, Utah 84401
Charles Waters
4848 River Vista Place
Boise, Idaho 83703
Magic Valley Properties, Inc.
c/o Leland Martineau
#9 Exchange Place
Salt Lake City, Utah 84401
DATED this 20th day of March, 1986.
Frank B. Kearns,^Clfeirk of
the District Court,

£ a ^ ^ i v / l # ^/urM/^^4

Page 2 - Notice of Filing Foreign
Judgment

^0.

A. 4

'f

•Vwc^

^ .

w

C*Jr^~t,I

/tf <?<=<*„.,Z£,

t-^

&

&ALAA/Cf?X

/77

v S

~+Zc~j
SOVT^>,

1

-/fit !

-STU^UL-JL-

cl^^cX tZ J/7J V//*{. '

-' ? *^ < A tf**^ 4 /a<^^-

3 #:'*..<.*.*, /S-3/-TJ

r,

-

\

I-

i

'i

0

v,

A

.

,
y

T

I

I

•

«

i

- * • * - - • •

i

J

• -

\ /Jw7z4- j . j . . j

:

!

/doS-nsb ! I
i «<j/a?coc>:o>
'/3o2S^_ '^Lm^S\
i

/9#0 :
,<L

i

—

j

fstTA (sn.t>.)

*irJ,-_/-.A^i..^

' ^

"

i -

'jp&jm^.

:

/ W -'
<

•

hoc

4 ^ k i i i ^ ) l $£$>/*%£; .3Z7ff£?P\i
H

JWJL^
ri~

rite rjJL-

I.AM.

JLAJ\

.<(

(2A*CA /JJ^6^^J^*^£US

&~£fr I

:;
s

:t

i .4.--I
M:-t

•V- \ C^»£* / ^ t ^ x ya^J* '

1i

l><!2e<i<£*d£~s

"^k0

JLA

3

M. C^Ji,

3.

/'9y'3
^ ^(c^^^^^r^^rMjl^'^ff^^Si
j!
* V/^= ^W- t - -d/^/K.
/3-3/-£3
i
... I

/9.f

—

ii
=

<

$xfaS ?-f(&,
I • •I

i • • |
I
t
1
1-

•M

-"Zi!
i

3'

i

i^,~p

i &5&S&

J&rtfTzZ
1/

/?

.J

\

\

I

THIRD JUDICIAL DISTRICT
County of Salt Lake - State of Utah

Minute -

\LM ?D
(Y\tQ,khM

SAi?jeu\{i
Plaintiff

CASE NO:

Q.-%^>

-'S&S/~>

\XJLUCIU
Defendant

Type of hearing: Div._
Present: Pitt
P.Atty:
c * , ^
D. Atty: J<£ttJ~k.i j L
Sworn & E:)«mirre<
Pltf:
Others:

Other.
OSC.
Supp. Order.
Stipulation.
Summons.
Publication.
Waiver
• Default of Pltf/Deft Entered
Date:
^-^-s*-%S
Judge: JSi *AJU\
Clerk: / ( .
Reporter
Bailiff: j £

Annul..
-5: •U2Kr^'

Deft:.

r-

ORDERS:
D Custody Evaluation Ordered
•
Visitation Rights

•

Custody Awarded To _

=s
Per Month/Year

Per Month
Alimony Waived

•
•
•

Pltf/Deft Awarded Support $
x
Pltf/Deft Awarded Alimony $
Payments to be made through the Clerk's Office:.

•
•

Atty. fees to the
Home To:

•
•
•
•
•
•
•
HI
•
•

.Automobile To:
Furnishings To:
Each Party Awarded their Personal Property
Pltf/Deft. to Maintain Debts and Obligations
Pltf/Deft. to Maintain Insurance on Minor Children
Restraining Order Entered Against.
Pltf/Deft. Granted Judgment for Arrearage in the Sum of $_
90-Day Waiting Period is Waived
As
Divorce Granted To
Decree To Become Final: • Upon Entry
• 3-Month Interlocutory
Former Name of

D

Based on the failure of Deft to appear in response to an order of the court and on motion of Pltfs counsel, court
orders
/
shall issue for Deft.
Returnable
. Bail.

•

Based on written stipulation of respective counsel/motion of Plaintiff's counsel, and good cause appearing therefor,
court orders the above case be and the same is hereby dismissed without prejudice.

•

in the amount of

B ^ B a s e d on wrateostipulfltioirofrespective counsel/motioaxiLPInintiff'croiiDC^ court orders

•

Deferred

. Is Restored

y-pQ

^h
Q(JLUm*tnM ni^

/

r

/~i(.

Cistft^

County of Salt Lake - State of Utah
i p||
TITLE:

'

(* PARTIES PRESENT)

^STTCUAA.

;

;

COUNSEL:
•

I/.

Fv

).CH^^.

HLENO
(*

COUNSEL PRESENT)

Oo^u\ T, Cou**-*^

.

A<Ju/-ku«(X.O^

:

^Vsk-v C

{^o^^

:

CLERK

HON._
J

REPORTER

DATE: Cl^

^5

BAILIFF

Ay-

(JXS\^J

75

g^pp-'^p^^y

CV^-^H<1

-fa

p^ft^

<v<k>^.

Si^^fcA

Pop ,f & 07] ,u 1 gj £? to/,

o. * w .

K

t £ - ft - ^ - c> -J£*^ -r

UAAJ^

^ ^

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
Case number 830905680 CV
Date 10/21/88
Judge SCOTT DANIELS
Court Reporter N Worthen
Court Clerk KRB

STRAND MICHAEL W.
Plaintiff,

VS
MARTINEAU LELAND A.
Defendant.
Type of Hearing:
Present:

AMD

P. Atty. CAINE, JOHN T.
D. Atty. GREEN, JOHN C.
Orders
Based upon the arguments of respective counsel, Court orders
the following:
1) Mr. Caines motion to amend is granted;
2) the motion to enter the judgment as to Nupetco is
granted;
3) the motion to stay execution of the judgment pending the
appeal is granted.

John T. Caine #0536
Richards, Caine & Richards
2568 S. Washington Blvd.
Ogden, Utah 84401
Phone (801) 399-4191

Ti..»c wiudiOfai District

APR 2 6 1989
S^t-fLAy'S-CCU^Y

Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Phone (801) 531-6686

Qy ZJLILJL

Gepi'iy Ctcsr*

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
MICHAEL W. STRAND and MLK
INVESTMENTS, a partnership,
Plaintiff,
v.

:
:

ORDER SUBSTITUTING
PARTIES

!
:

LELAND A. MARTINEAU, CHARLES
WATER, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership.
Defendants.

:
:
::
:

Civil No. C83-5680
Judge Scott Daniels

:

The above-entitled Court, having reviewed

the files and

records herein, having reviewed the Assignment of Plaintiff's
interest

in the above-entitled

having reviewed

matter to Nupetco Associates,

the Stipulation of the parties before Judge

Moffat at the previously scheduled trial date, having received
the oral representations of the parties at the October 21 hearing
and of its own motion, and for good cause appearing, therefore:

IT IS HEREBY ORDERED, ADJDUGED AND DECREED that Plaintiff
Michael Strand and MLK Investments be substituted by Nupetco
Associates, a Utah limited partnership, as Plaintiff.
DATED this

day of April, 1989.
By the Court:

S c o t t D a n i e l s , Judge
Ap]jr<jved as t o Form:

W% ('" Zk*.

Jcftm'C. Green

MAILING CERTIFICATE
I certify that I caused to be hand delivered a true and
correct copy of the foregoing to John C. Green, Gustin, Green,
Stegall & Liapis, 48 Post Office Place #300, Salt Lake City,
Utah, this

/|6

day of April, 1989.

John T. Caine #0536
Richards, Caine & Richards
2568 S. Washington Blvd.
Ogden, Utah 84401
Phone (801) 399-4191

Ti.rcSJcdiCiai District

APR 2 6 1989
/

SALT LAKE COUNfY

By. 1

Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Phone (801) 531-6686

Dapt'iy*.

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
NUPETCO ASSOCIATES, a Utah

:

AMENDED SUMMARY JUDGMENT

Limited Partnership,

:

AGAINST LELAND A. MARTINEAU

Plaintiff,

:

v.

:

LELAND A. MARTINEAU, CHARLES
WATER, MAGIC VALLEY MOTORS,
INC., and MAGIC VALLEY
PROPERTIES, a partnership.
Defendants.

:
:
:
:
:

Civil No. C83-5680
Judge Scott Daniels

Plaintiff's motion for Summary Judgment came on regularly
before the Honorable Judge Scott Daniels on April 22, 1988 at the
hour of 10:00 a.m., Plaintiff having been represented by John T.
Caine and Ralph C. Petty, Defendant Leland A. Martineau having
been represented by John C. Green, the Court having reviewed the
memoranda

and

affidavits

submitted

by the parties, having

reviewed the files and records herein, having received the oral
arguments of Counsel, having found that there are no material
issues of fact, that Defendant Leland A. Martineau assigned his

alleged

interest in the claims and offsets asserted herein to

another entity, and for good cause appearing therefore:
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that because
Defendant Leland A. Martineau
alleged

claims and offsets

assigned

asserted

his

interest

in the

in this action to the

Hammons-Martineau Partnership, he is unable to assert said claims
and offsets against the personal judgment entered against him,
and the Court therefore grants summary
Plaintiff Nupetco Associates,

judgment in favor of

All other claims Plaintiff Nupetco

Associates may have against the Defendant Leland A. Martineau and
Defendant Leland A. Martineau may have against Plaintiff Nupetco
Associates or its assignor, Michael Strand, are dismissed without
prejudice,
IT IS FURTHER ORDERED that this Order constitutes a final
order from which appeal may be taken.
OJy*

DATED this

day of April, 1989.
By the Court:

Scott Daniels, Judge
Approved as to Form
/

/

/

''

s-

S^=-^\-^

.C^-

John C. Green
CERTIFICATE OF HAND DELIVERY
I certify that I caused

to be hand delivered a true and

correct copy of the foregoing to John C. Green, Gustin, Green,
Stegall & Liapis, 48 Post Office Place #300, Salt Lake City,
Utah, this

/(L/

day of April, 1989^
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